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TO 

PART FOURTH. 


I have endeavoured in the following pages to give a 
comprehensive view of “ The Science of Practice f as 
distinguishable from the mere routine of issuing and 
serving a writ, delivering or filing a declaration, &c. 
which may generally be conducted by a clerk of com- 
paratively little knowledge or experience. My reason 
for publishing this part separately from that relating to 
mere practice is, that it may be found more extensively 
interesting and useful, not only to all legal Practiti- 
oners , but also to the Public , than the mere detail of 
practice ; and that consequently many may wish to 
possess it as a separate work , without being incumbered 
with the latter. Every Barrister, Pleader, Solicitor, 
Attorney or Proctor, whatever department of the Law 
he may pursue, is, or ought to be, anxious to combine 
so much knowledge of the jurisdiction and course of 
Practice of all the Fourteen principal Courts of Justice , 
and to be so accustomed to compare them as regards 
their utility, as to enable him promptly to advise his 
client which remedy is, under the circumstances of his 
case, preferable; whilst at present too frequently a 
Common Law Barrister or Attorney recommends a re- 
medy in the Court where he practises, and the Chan- 
cery Barrister, or Solicitor, prefers a Court of Equity; 
atSfiPUhe Doctors and Proctors naturally think most fa- 
vourably of their own Courts, although there are con- 

h.jb‘ 
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stttntiy 1 better remedies elsewhere. And addressing 
iffj&elfto* the Public, or at least to tKoSe private Ohditii* 
dtittl&'whG Mve property or rightsto protect or defend; 
LaSsdre them that very frequently Success in a suit' nr 
proceeding depends on a client being able somewhat to 
jtittgtfothiVnself, thoughheshould not absurdly do nibre 
thah Silggtst, and rarely interfere after* the particular 
remedy has been decided upon.' All Understand and 
admit the force of the well known maxim, that after 
attaining a certain age, every man is either “ a fool er 
his ‘ Own ! Physician,’' and every experienced Physician 
kiioivs that frequently the Patient suggests to him a 
remedy or a regimen which he finds it expedient to 
adopt.' So in Law, if Private Gentlemen would inform 
themselves of the Outline of Remedies and the Prin- 
ciples oi Practice, they Would frequently secure a wel- 
come 1 result, which might Otherwise be endangered ; 
fend I therefore invite their attention at least to so 
m«eh ! Of the following pages as maybe applicable to 
their' situation. ! 

'Bethis; hOwever* as it may, forty years* experience 
has taught me how narrow and limited are my Own 
legal attainments, and to induce me to think that 
many ; legal Practitioners are very frequently Called 
Upote to i advise upon branches of Law, with which 
they at e 1 to d little informed to enable them ’ scarcely 
With 1 ‘integrity' or -propriety 1 to advise upon the-' case, 
and Still less upon the practical 1 remedy.- Many ’'year's 
ago; therefore; 5 1 resolved, ; aS f well for' my oWn aSsiSfr- 
anceRsfOrthe use of my pupils, *to collect all® 1 the 
pTimriplesand rules which govern the practice OfWOry 
Court, 5 at least ? In the United 1 Kingdom and thO'fdli 
lowing pages relative to those of general jurisdiction 
are the result r pf that labour, rendered, morecj^^i.i| 
by the recent alterations in the LaW>all Of- which are 
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incorporated, gaid which have canned owith?,,^ 
mirable work of Sir William Blackstone (hitherto, thft 
vflde.mecum of Legislators and Private Gentiemmv) 
and- many other excellent treatises, to be almost, ob&ohfo 
and in practice even dangerous to follow* ( 

< When examining in distinct sections separately the 
particulars of the jurisdiction of each of the fourteen 
principal Courts, whether exclusive or concurrent, < it 
will be found that there are suggestions and full direc- 
tions, not only when a particular remedy can be 
pursued only in one particular Court, but also when 
one of several Courts, having concurrent jurisdiction, is 
to be preferred, and why. The leading distinctions 
and peculiar advantages arising, under varying circpwr 
stances, from proceeding either at Law or in Equity, 
or in the Ecclesiastical or Admiralty Courts, or by 
adopting a summary in lieu of a formal, dilatory and 
expensive remedy, are constantly explained. A full 
examination into these is of the utmost importance, 
and constitutes what may be termed the science of 
Law, instead of the mere practice, (a) One or two in- 
stances of several thousand, hitherto but little known* 
may suffice to illustrate; thus, contribution amongst 
sureties may in general be enforced as well in Courts 
pf, Law as in Equity; but in some cases the remedy; (is 
more, extensile iniquity than, at Laws V>) and, a, spu/U 
legacy .may he recovered in an Ecclesiastical Court tin 
a, yery short time, and comparatively free of expense, 
when it would be absurdly ruinous to * attempt to* prpr 
xjqediin a, Court of Equity.^-) So if there, has.beemn 
common of ships at sea, .and greater damage thereby 
qoeasioned to one than to the other, in consequence .of 

)V . .»>.,! ■ 1 — U). — iXimui 

^(dfhst, Soar 303, toote (g 1 ). (c) Post, 498, 499. 1 M ' f ** “ 
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the bad management of both > the* ships, equally vk afc< 
least both in a degteeto blame, an action at, law would 
in such case fail, (d) but in the Courtof Admiralty an* 
equitable contribution by the owner of the 1 ship least 
damaged could be enforced, (e) So several sailors may, 
in the Court of Admiralty, join in a suit for their sepa- 
rate Wages, although due on distinct contracts, and 
may in such suit arrest the ship to secure the payment,, 
though at law each must have Sued separately, and 
could not have such security. (/*) These and innumer- 
able other important distinctions/ as well in jurisdic- 
tion as in practice, will be found collected in the follow- 
ing pages. 5 

Sect, 1, Juris- The first section gives an Outline of the jurisdiction 

diction and , 

practice of aii and genet al course of practice in alt the Courts. The 
Let. sTjuns- secon ^ examines the jurisdiction and practice of the 
Sractice 8 ®? the ^ Tee Courts of Law at Westminster, viz., the King's 
iaafan^which ® enc *b Common Pleas and Exchequer of Pleas, and 
preferable. shews that in general in these and most other Courts 
the remedy is either formal or summary, and states the 
original and present distinct provinces of each of these 
Courts, and concludes with an enumeration of the 
several principal circumstances, which may either in 
general or in particular cases induce a preference ctf 
one Court to another ; such as, first, the general <h>m 
petency and ability of the Court to be preferred: se- 
condly, the supposed opinion or inclination of its Judges* 
on particular points of Law, or even ethics v thirdly, thk 
distinction in practice of each Commdh'LkW Court/ as 
one being more favourable to an 1 Attorney's lien thari 
the others: fourthly, the arrears of other suits and' pro* 
v '-m / 1 

(d) Vernal v. Gardner , 3 Tyr. (e) Post, 314. 

R. 85, post, 515. , (/) Post, &80*, 
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bability of dispatch in one Court or delay in- another \ 
fifthly, the peculiar talent of particular Counsel acting* 
in each Court, and the certainty of their attendance in 
the important stages of the cause, (g) 

The third section is devoted to the full .investigation sect. 3, juris- 
of the distinct jurisdiction and practice of the Court of practice of the 
King's Bench. (A) First, That over civil matters , as first, Bench* 
in formal actions, whether personal, real or mixed:' 
secondly, in Summary proceedings, as by Habeas Cor- 
pus* on Awards, Annuities, Mortgage Deeds, Bail and 
Replevin Bonds, or respecting Warrants of Attorney, 

Officers of the Court, Sheriffs and Bailiffs, Attornies 
and Articled Clerks, and Costs of Election Petitions: 
thirdly, in proceedings in furtherance of the Court’s own 
jurisdiction, as at Common Law, in protection of She- 
riffs, or under the Interpleader Act, and upon interro- 
gatories and commissions for examining Witnesses ; and 
of the inability of this Court to compel a discovery: 
fourthly, proceedings in aid of the Civil jurisdiction of 
other Courts, or in compelling them to act, or restrain- 
ing them from acting, or on appeal from their deci- 
sions ; and herein of the Court’s delivering its opinion 
on cases from Courts of Equity, and trying Issues, and 
of enforcing judgments of Inferior Courts, and of Writs 
of Mandamus and Prohibition; and lastly, of the 
Court’s jurisdiction as a Court of Error or Appeal 
from Inferior Courts or Tribunals, as well formal on 
Wyit^of Error and Certiorari, as summarily upon the 
decision of Justices, in cases between Landlord and 
Tenant, and in other cases. Secondly, its jurisdiction 
over < Criminal and Public matters, as regards Indict- 
ments and Criminal Informations, Articles of the 


(g) Post , 320 to 324-. 


(A) Post, 324 to 882. 
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Peace, Informations in nature of Quo Warranto,^ and 
the Criminal Jurisdictions a Court of Error and Apt- 
peal in- Criminal cases, either formal upon a Writ of 
Error, or summary upon Certiorari, removing Convic- 
tions, Coroners’ Inquests, and cases stated at Sessions 
relative to Poor Rates and other Assessments, and 
Orders of Removal, and proceedings before Commis- 
sioners of Sewers. The author anxiously hopes that 
this section, compressed in less than sixty pages, may 
be found useful to Junior Barristers, as containing an 
outline of all the subjects upon which their future prari- 
tice in the Court of King’s Bench will be founded. 

sect 4, Court The fourth section relates to the Court of Common 

P f , e c r m0u Pleas, shewing its coextensive jurisdiction over all Per- 
sonal Actions, and its exclusive jurisdiction over Real 
Actions, and in quare impedit at the suit of the subject, 
and over Fines and Recoveries. It is then concisely 
submitted, that in respect of the excellent Constitution 
of this Court, and the great learning of its Judges 
and of the Serjeants, a considerable part of its former 
exclusive jurisdiction ought to be restored, so as to 
establish a more perfect and uniform system of Law, 
at least as respects Real property, than at present ext 
ists. The jurisdiction of this Court is also practically 
considered as regards Habeas Corpus> Awards, Annui-t 
ties) Mortgages, Attornies and Officers of this Court) 
and in Prohibition, &c. together with its jurisdiction as 
a , Court of Appeal *, but without having any direct cog* 
nizance of crimes. 

i 

Sect. 5 , Court The fifth section states the very various subjects- of 

of Exchequer of 

Plea*. the jurisdiction of the Court of Exchequer of Phsaan 
originally constituted only for Revenue purposes*' hut 
now haring jurisdiction concurrent -with the King’s 
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Bench i and Common Pleas,* over all Personal action^, 
but limited* like ' the King’s Bench as 1 regards real and 
haiXed^ actions. The cases in which' this Court has 
exclmive jurisdiction are* also enumerated, especially' as 
regards proceedings on recognizances of a public na- 
ture, and for enforcing payment of fines imposed by 
other Courts, or the payment of Legacy Duties or 
Taxes, or duties of Customs or Excise, the jurisdiction 
andt practice on Extents in Chief or in Aid, on infor- 
’inations on Seizures under the Laws of Customs and 
Excise ; and the jurisdiction and practice on Petitions 
of Right, &c. between the King and the Subject, and 
the Crown practice in the Exchequer, although it has 
no direct criminal jurisdiction. Some of the subjects 
of this section, although of great practical importance, 
have not before been published ; and hence the diffi- 
culties which Barristers and Solicitors practising in 
general in other Courts have frequently experienced. 

The sixth section contains a practical inquiry into Sect. 6, of 
the -particulars of the jurisdiction of the Chancellor Court of Chan- 
and 'Court of Chancery; and, knowing by personal CC1> 
experience the usual defects in the information of 
Barristers* and Attornies who generally practise in the 
ComnkmLaio Courts , and the consequent inconveniences* 
if* not embarrassment, they have to surmount, I have 
endeavoured to assist in removing those difficulties. 

Of course' the principal distinctions between Legal and 
Equitable rights,' injuries and remedies are explained, 
and the four distinct subjects of the jurisdiction 1 of 
the Chancellor have been stated; and as regards 
his-* 'prificipat Equitable jurisdiction in Chancery^ "the 
eas£& at Accident v and Mistake,' Accounts, Frauds; 

Inferesb" of » fnfimtsr, > Specific ‘ Performance ’ of 1 Agree* 
mente, add Cases of Trust are examined ; i! and it is 
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shewn When it is preferable to proceed in Chancery 
or when at- Law. The -course of proceeding, whe- 
ther formal by Bill and Answer, Hearing and Decree^ 
or more summarily by Motion, and the peculiar and 
admirable remedies by Injunction to prevent injuries, 
or by bill and decree of Specific Performance of con- 
tracts, enforcing the specific enjoyment of a right, are 
fully considered, and these within the space of forty 
pages. 

Sect 7 & 8^ In the seventh and eighth sections, the distinct juris- 
teTofthe iums diction and practice before the Master of the Rolls; and 
ceiior. also before the Vice-Chancellor in aid of the Chan- 
cellor, and as in effect branch jurisdictions subordinate 
to, though in some respects independent of that Tri- 
bunal, are practically stated. 


rideo? Ex£ y ^'^ ie j ur i 8( iiction and practice on the Equity side of 
qtwr. the Court of Exchequer form the subjects of inquiry in 

the ninth section ; the particular advantage of filing 
an Injunction Bill in that Court, in preference to Chan- 
cery, is noticed. 


Sect 10, Of 
Ecclesiastical 
Courts. 


Having in the earlier stages of my professional stu- 
dies; and practice experienced most disheartening dif- 
ficulties from the want of adequate knowledge of the 
jurisdiction and course of proceedings in the Eccksim * 
tical and Admiralty Courts, I hare analyzed and ar- 
ranged the results of the modern Reports of decisions 
in those Courts. These affect very extensive and in- 
teresting branches of litigation, and afford redress or 
punishment for many either private or public injuries. 
Ihe private suits may be arranged under Jive heads, m 
1st* Pecuniary causeh, for the recovery of-Ecclesiastical 
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debts, duties or demands, as claims for Tithes^ (A) 
Ecclesiastical dues and Ecclesiastical waste, called 
spoliation, being either willul or permissive waste,’ sir 
dilapidations in parsonage houses, &c. 2ndly, MatrU 
momal causes , and including suits either tor jactitation, 
ini other words malicious pretenoe of marriage ; also* 
nullity of marriage on the ground that it was originally 
void, on various grounds ; as incestuous, or having been 
between persons too nearly related, or obtained by force 
or fraud, or on account of pre-existing impotence, or 
marriage under wilfully false names, contrary to the 
Marriage Act; also suits for restitution of conjugal 
rights; suits for divorces on account of adultery oT 
cruelty , or some infamous propensity ; and collateral 
suits for alimony ; (l) most of which causes are unhap* 
pily of very frequent occurrence, and the particulars 
of which necessarily interest many members of the 
community. 3rdly, Testamentary causes , relating 
either to the validity of wills, or the grant of let- 
ters of administration, (m) or to the distribution of 
assets by the payment of debts or legacies; («) or dis- 
tribution of a residue unappropriated by a will ; and 
these include all that relates to caveats to prevent the 
grant of probate or of letters of administration, and ap- 
plications and suits to obtain the same, or compelling 
sureties in an administration bond to justify, op srotear 
that they are worth the penalty of the bond, and also 
comprise suits in the Ecclesiastical Courts for the re* 
covery of legacy, (and which in ordinary cases* seem 
preferable tb a suit in equity,) and also to obtaining per* 

i * * 

(k) J post, 4 56, 457 ; and see (m) Post, 464 to 468, 500 M 1 

form of citation and libel, pdist, 507, hnd fofm^in hates. > * 
4J)0, 491-HQte (®). (ft) As to legacies iapartkuta* 

(l) See fully, p5st, 458 to 464, see the summary remedy, post, 466, 

484, 487, 490, 498, note (4). 467, and particularly 498 to 500. 
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m&smu ,tp sproceed, on the administration bond, $c. 
4*hly, are suits , for Spiritual, Deflation, or the verbal 
imputation of th? guilt of some offence punishable only 
in$ an< Ecclesiastical Court, and which, as now con- 
ducted 1 and enforced, in protection of character, seems 
admirably constituted to punish a malicious slanderer, 
and afford some atonement to a defamed party, more 
effectually than the Common Law action for slander, (?) 
And 5thly, Suits for disturbance of Pews or Seats in 
Qburches, or the right of burial. The second branch of 
Ecclesiastical jurisdiction relates to proceedings of a 
Public nature, as against Churchwardens for non-ob- 
servance of their duty, and relating to Church Rates, 
and especially suits for subtraction of a sum duly as- 
sessed ; (p) offences by Ministers, as refusing to marry, 
christen or bury ; or offences for which they may be 
■ deprived or otherwise punished ; and for other Eccle- 
siastical offences, as striking or brawling in a Church 
or Churoh Yard ; adultery, fornication, lewdness, 
drunkenness and solicitation of chastity, each of which 
arc cognisable in those Courts ; the last exclusively so. 
The proceedings in these suits are stated, and the best 
approved, forms applicable to the same are given in 
the nptes, , 

* i ( * i ' 

Sect. 11, Court ^^ggjjds .the Copj^qf Admiralty,, (Jh? subject of 

of Admiralty. ^ ^fictipn,) the , proceedings are either for 

c^pjms&tiqja. for tpr^s, or to enforce contracts express 
qr, juried. The former for. a Sea Battery, (y) Collision 
of Ships, (r) tortious possession of Ships, (.s) or the 
restitution of Goods taken piratically or illegally, and 


(o) Tost, 467 to 472, 466. note. 

# P0$t,'4l to 47 5, 491, 492. (r) Post, BIS. 

(?) dPhrfi 81*,- and see form of (s) Pott, 5 16. 
wartant 'to arrest ntuter, 535, in 
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not as Prize. (/) And in connection with * doftttf&ct®; 
are Suits between Part-owners of Shi^, aS ! to‘ ! Ol^ 
tain security on a ship’s being sent 6rt i a Voyftge Wiflft-i 
out consent; (tt) or fof Mariner’s Wagesi(«t$ orfdr 
Pilotage,^)* or on Bottomry Bonds, (z) or VeiatiflgHb 
Salvage (a) or Wreck, (b) The distinctions between’ the 
jurisdiction of the Admiralty oiirt and the Prize Cotlrt 
are also enumerated. When it is considered that the 
reports alluded to are the decisions of such 'distin- 
guished Judges as Lord Stowell, Sir John Nicholl, Sir 
Christopher Robinson, and Dr. Lushington, &c.,‘ it will 
be anticipated that they are of the highest value. Softie 
forms of proceedings in this Court are stated itt the 
notes as calculated to illustrate the context. 

With the view of assuring myself that I have collected’ source* of in- 
a Correct account of the jurisdiction and present prac- ti™totheE<> 
tice of the Ecclesiastical and Admiralty Courts, I havfe Courts and Ad- 
myself as it were become a student and pupil in those' m,raUy Coort!,, 
departments, and resorted to the various offices fof 
information and for forms, and I have, with’ thfe liberal 
and able assistance of some of the eminent Practition- 
ers in those Courts, ? been enabled to statfe their 
usual proceedings, at present too little known to Com- 
mon Law and Equity Practitioners, (c) who conse- 
quently frequently adopt remedies in the Codrts, 
where they practise, when they might h£ve proceeded 
with * much more advantage to their Clients in' aft Ec- 
clesiastical Court, Or ih that of Admiralty: I havfe' 

i 

(#) Post, 517. ( 2 ) Id. 

(w) Id. la) Post, 528. 

(x) Post, 520 ; and see form,pf lb) Post, 5$ 1, _ ,f (i 

affidavit and warrant to arrest ( 0 ) See in particular the obser- 
ship, «and of libel ftir wages,, &c. ration of Dr. Ragfpfi htJte ss«l,v. 

538, note (g). Robarts, 

(y) Post, 526. (g), and post, 499. 
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bOeri assured by the most eminent ProOtors, that very 
toWqtumtiy they experience the greatest difficulties ih 
ohdeavburihg to avoid fatal mistakes in their proceed- 
ings, in consequence of attomies and solicitors, in other 
respects skilful, being utterly ignorant even of the most 
ordinary proceedings in the .Ecclesiastical and Admi- 
ralty Courts, and they consider that a recurrence 
of such consequences may be avoided by the publica- 
tion of a work, giving an outline of such proceedings; 
and I am induced to hope that a perusal of the 
Sections X. and XI., being from pages 454 to 540, will 
enable even suitors themselves to anticipate and avoid 
any future difficulty. 

Sect, is. The The twelfth section concisely states the jurisdiction 

i*R«e Com t. ^ t j, e jp nse Court as distinguishable from the Admi- 

ralty. 

sect. is. The In the thirteenth section will be found a summary 
roptcj. of Bank ’ Of the •present practice in Bankruptcy, as altered by l 
St a W. 4, c. 56, and subsequent act and rules there- 
in, Which created and regulate " The Court of Bank- 
ruptcy f comprizing under that term the Court of each 
Of the Six London Commissioners; the two Subdivision 
Courts, each before three of such Commissioners; and 
the Court of Review, with its four, or at present only 
three Judges, (having power to try disputed facts by a 
jury,) With' an 1 appeal to the Chancellor, 'and from him 
or SdrOetittieS direct from the Court of Review to ’the 
“JSfottW of Lords 1 . A practical analysis of these recent 
acts atid rules,’ and a statement of the usual cotiVse of 
proceeding may not be unacceptable even to those who 
‘practise in either Court; and a creditor of a 
bankrupt will in this section find his , course df groeeed- 
«■ ing, either to obtain a fiat or to prove a debt, fully de- 
scribed. 
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Every Practitioner has experienced considerable dj£* Sf ct *v 

• i « 4 ^ i ^ Courts oi Error 

ficulty in stating or pursuing the practice m Error ana «nd i Appeal, 
upon Appeals , the former from judgments of Courts, of chamber^ 
Law, the latter usually from decrees and proceedings of Committee of 
a Court of Equity, or of an Equitable nature, and there- s! House of 
fore the fourteenth section contains a compact examiqa- *’ 

tion of the jurisdiction of the Courts of Error and Ap- 
peal; first, of the Exchequer Chamber: secondly, of 
the Privy Council, and the Judicial Committee thereof: 
and, thirdly, of the House of Lords, whether on .Writs 
of Error or Appeal from Courts of Law or Equity in 
England, Scotland or Ireland. 

I repeat that I consider these subjects constitute 
what may be properly dignified with the appellation 
of u The Science of Practice,” important to bg known 
to all Private Gentlemen as well as Lawyers, so as to 
enable them to secure the best remedy in almost every 
possible case that can arise. The rest of the Practice 
(to be considered in the concluding part) relates to the 
Writ, Declaration , Pleadings thereon. Evidence, Brief) 

Trial, Judgment and Execution at Law ; and in Equity, 
to the Bill, Subpoena to answer, the Answer, Affida- 
vits, Motions, Hearing, Decree, and Proceedings to en- 
force the same ; and the full Practice in all the other 
Courts ; which, though of considerable interest to every 
professional person concerned, are nevertheless of less 
real importance, at least to the community at large. 

That part, with a practical detail, and improved forms, 
will be published immediately the result of the bill fpr 
modifying the law of arrest has been, ascertained. 

J. CHITT#. 

Champs, 6, Chancery Lane , 

* 10 A Octoter, 1834, ’ 
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Sect. I. — The Jurisdiction of the Superior Courts in general. 

IN the preceding parts of this work, after giving an outline of 
private rights, injuries and remedies in general, we examined the 
modes of preventing or removing injuries by acts of parties 
themselves or of third persons , and by summary proceedings, as 
by habeas corpus, or by bill and motion for an injunction, or by 
mandamus or bill for specific performance. We have also 
taken a concise view of all the proceedings respecting the re- 


* N.B. This Fourth Part being in con- 
tinuation of the Third Part, may ulti- 
mately be nound with the same, so as to 
form the Second Volume. 

(a) At the head of this and each sub- 
sequent section, there will be printed an 

VOL. II. 


analysis of its particular contents. 

(6) As it would be inconvenient to 
wait till the sheets relating to the Court of 
Common Pleas and subsequent Court? 
have been printed, in order to insert the 
pages, they are here omitted. 
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Sect. I. 

Of the jurisdic- 
tion of Courts in 
general. The 
division of the 
Superior Courts 
into those of 
Law, Equity, 
Ecclesiastical, 
Maritime, Prize 
or Interna- 
tional, and 
Courts of Ap- 
peal and Error. 
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taincr of an attorney and his duties, and the steps to be taken 
before the commencement of an action ;(«) and of the remedies 
by arbitration, (b) and by summary proceeding before justices of 
the peace. (e) We have now principally to consider redress by 
proceedings in one of the Superior Courts , whether of Law , or 
Equity, or Ecclesiastical, or Admiralty, or of Prize, or in a 
Court of Bankruptcy, and appeals and writs of error from each 
of those Courts; and it will be found that no question is of 
greater importance than — in what Court should an action or 
proceeding be instituted , or in what Court must the defence be 
established ? (d) 

Every lawyer should he able promptly to answer, “ The 

proceeding must be in the Court of /’ or, “ you have 

the option of proceeding in the Court of or of but 

under the circumstances of your case the Court of * will 

he preferable/’ stating the several grounds or reasons for the 
preference. In some cases only one Court can be resorted 
to, and then an error would be fatal, and the debt or remedy 
might by delay be entirely lost.(c) In others, although the 
remedy might be pursued in either of the Courts, yet in respect 
of some particular circumstance a due election may be ex- 
ceedingly important. In many cases, although a Court of Law, 
or Equity, or an Ecclesiastical Court, may have concurrent juris- 
diction, yet it will be found that a judicious choice wall frequently 
materially influence succe ss. Thus a married woman having a 
separate estate, and executing a bond or signing a bill of ex- 
change as a security, can, during the life of her husband, only 
be sued by bill in a Court of Equity in respect of such separate 
property; and payment could there only be cnfoi’ced out of a 
reasonable proportion of the rents and profits, and not against 
her person, or by clegit, or by sale of the estate, (f) But if after 
the death of her husband she promised to pay the equitable 
debt, in consideration of forbearance for time elapsed, then it 
may be preferable to proceed against her by arrest and action 
in a Court of Law upon such promise, in which case, after 
judgment, an execution might he issued against her person, or 


(rt) Ante, 46 to 72. 

(b) Ante , 73 to 1 27. 

(r) Ante, i‘27 to 1 . 

(</) There are some questions relative 
to the conduct of a suit of peculiar import- 
ance, whilst others, comparatively, are of 
little consequence, or at least an error or 
irregularity relative to them may be re- 
medied with less serious consequence. Of 
the former description are the Court to 
be proceeded in, the substantial allega- 


tions in the declaration and sulncquent 
pleadings not corresponding with the facts 
as proved, the evidence, and the brief', and 
conduct on the trial. The others princi- 
pally relate to the writ and mere practical 
proceeding, the conduct of which may 
in general be left to an experienced and 
intelligent clerk. * t 

(c) Ante, vol. i. preface, p. viii. note 
(<i) ; and post, 303, note (g). 

(/) Nantes v. Corroch, 9 Ves. 189. 



AND WHICH COURT PREFERABLE 


303 


her personal or real property .(#) So if there have been three 
sureties in a bond for ,£3000, and one of them has been obliged 
to pay the whole debt, he could at law only sue one of the 
sureties for his third , viz. <£*1000, although the other surety 
had become bankrupt; but in equity he might compel the 
surety remaining solvent to contribute .£1500, the moiety of the 
entire sum.(A) So as regards defences , which, though not 
available at law, might be perfect or preferable in equity , of 
which there arc many, if the party be wrongfully sued at law 
he must in the first instance file his bill in equity for an in- 
junction or other relief, instead of defending at Law', excepting 
for time and to prevent execution; for if lie should delay doing 
so, and suffer the action to proceed to judgment, that Court 
would afterwards refuse to stay the proceedings on the judg- 
ment, to enable the defendant to file a bill in equity, even on 
strong affidavits shewing that lie had inadvertently mistaken his 
course in defending the action at law, and was now advised that 
he had a good defence on the merits in a Court of Rquity; so 
that from the omission to advance the defence in a proper 
Court, and in due time, a party may he subjected to a liability 
which he might have avoided. (i) These few of many thousand 
instances sufficiently shew that the judicious choice of one of 
several even concurrent jurisdictions may substantially vary the 
result. It is therefore obvious that no subject is of greater im- 


(g) Littlefield v. SI tee, 2 R. & Acini. 
SI 1 ; T,cc v. Muggeridge, o Tiiunt. SC ; ami 
unto, vol. i. 2(1 ed. preface, p. viii. notc(a), 
where we have shewn the fatal conse- 
quence of an error in proceeding injudi- 
ciously. “ Recently a common law bar- 
rister, very eminent for his legal attain- 
ments, sound opinions and great practice, 
advised that there was no remedy whatever 
against a married woman, who, having a 
considerable separate estate, had joined 
with her husband in u promissory note for 
.£2500, for a debt of her husband, be- 
cause he was of opinion that the contract 
of a married woman is absolutely void, 
and referred to a decision to that clFect, 
viz. Marshall v. Hutton, 8 T. It. 545, he 
not knowing, or forgetting, that in equity, 
under such circumstances, payment might 
have been enforced out of the separate 
estate. ( Bullpen v. Clarke , 17 Vef jun. 
366; Hulme v. Tenant , 1 Rro. I*. C. 16; 
Stewart v. Lord Kirkwall , 3 Madd. R. 387 ; 
Bingham v. Jones, at Rolls, 1832; Chilly 
on Rills, 8th cd. 791 ; Field v. Soule, 
4 Russ. R^l 12.) And afterwards, a very 
eminent equity counsel , equally errone- 
ously advised, in the same case, that the 
remedy was only in equity, although it 
appeared upon the face of the case, as then 


stated, that, after the death of her husband, 
tin; wife had jirowisal to pay, in consi- 
deration of forheaiaiice, and upon which 
promise she might have been arrested and 
sued at law. ( Ia'c v. Muggeridge, 5 Taunt. 
R. 36; ami Littlefield v. Shee, 2 J5. IS 
Adolp. 811.) if the common law counsel 
had properly advised proceedings in 
equity, or if the equity counsel had ad- 
vised proceedings by arrest at law, ii|¥mi 
the promise, after the death of the hus- 
band, the whole debt would have been 
paid. Rut, upon this latter opinion, a 
lull in Chancery was filed, and so much 
time elapsed before decree, that a great 
part of the property was dissipated, and 
the wife escaped, with the residue, into 
France, and the creditor thus wholly lost 
his debt, which would have been recovered, 
if the proper proceedings had been adopt- 
ed in the first or even second instance. 
This is one of the very numerous cases 
almost daily occurring, illustrative of the 
consequences of the want of, at least, a 
general knowledge of every branch of law.” 

(/i) Brown v. Ijic, 6 Ham. Ik Cres. 689, 
rule at law; Peter v. llich t 1 Cha. Ca. 31, 
rule in equity. 

(i) Hex v. Ikto, 1 Young & .Terv. 169 ; 
but I hillock, Huron, dissent iente. 

A A 2 
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Distinctions be- 
tween legal, 
equitable, ec- 
clesiastical, ma- 
ritime and in- 
ternational 
rights, injuries 
and remedies. 


Reasons for the 
division of 
Courts, and ap- 
propriation of 
particular busi- 
ness to each. 


portance than an intimate knowledge of the precise jurisdiction 
and practice of all the different Courts, and an habitual inqiitry 
which is the best in reference to varying transactions is strongly 
recommended, as well to students as practitioners. 

To' determine upon the Court to be preferred, it is always 
necessary, upon the behalf of plaintiff, to ascertain the precise 
nature of the right, the injury and the remedy ; and to protect 
a defendant, well to examine the nature of the defence, and 
whether it should be made at law or in equity.' We have' seeti 
that Rights are Public or Private; that the latter relate either 
to the Person, or Personal or Real Property, and are either 
Legal or Equitable, Ecclesiastical or Maritime, Municipal or 
International; and that civil or private remedies are for the 
most part actions at law in the Temporal Courts, or suits itt 
Equity, or proceedings in the Ecclesiastical Courts; further, 
that actions at law are personal, real or mixed, the former 
merely relating to damages, or the recovery of the person OP 
personal property; the second for the recovery of land or other 
real property specifically ; and the third partly for the recovery 
of real property, and partly for damages respecting it, as the 
action of ejectment, or quarc imped'd. Injuries also follow a 
similar arrangement, and are either public or private, criminal 
or civil, and affect a legal, or an equitable, or an ecclesiastical, 
or a maritime right, or a municipal or international question. 

It will be observed that in the original formation of all in- 
dependent states, redress for every kind of crime or injury has 
in general been at first afforded in one General Court, atid 
without much regard to precise form; but as population and 
the intricacy of transactions increased, it was found that by a 
division into several different Courts, and appropriating parti- 
cular descriptions of business to each, the judges and prac- 
titioners having move time to attend to their particular depart- 
ments, necessarily became better acquainted with them, atid 
not only decided more correctly upon the substantial 'ques- 
tions, but also framed move appropriate rules and forms of 
proceedings, and in the result more efficiently administered 
justice according to the varying nature of each case.(/r) Hence 
we trace, and historically know, that in England there was a 
judicious and natural division into Criminal and dvil Courts, 
viz. the Criminal Courts of Oyer and Terminer and Gaol De- 
livery, and Sessions of the Peace; and various other Courts 
having general or local jurisdiction over crimes, misdemcanqrs 


(ft) Brae. Ab. S, c. 7 ; Mad. Hist. Cliartn, as to the ancient Wittenagcmote, or 
Exchequer ; Spel. GIos. 33, 334; Gilb. General Council, or Auta Regis, as a ge- 
C. P. 17 ; scat, 9 lien, 3, c. 11, Alngna ncr&l Court, and $ Anstr, 6J4. 
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oy offences; and the Civil Courts, either superior oy inferior, 
having general or local jurisdiction over civil matters ; as the - 
Courts of King’s Bench, Common Pleas, and Exchequer, for 
the decision of most civil legal claims ; and the Courts of Equity 
(branching into the Court of Chancery, the Court of the Master 
of the Rolls, of the Vice-Chancellor, and the Court on the 
Equity side of the Exchequer), for the decision of all equitable 
claims; and the Ecclesiastical Courts for the decision of spi- 
ritual offences and ecclesiastical rights, and questions on the 
validity of Wills of personalty and Matrimonial causes, and 
suits for certain defamatory words attributing fornication, or 
other mere spiritual offence: the Admiralty Court for the 
decision of maritime questions; and the Prize Court for suits 
relative to captures, &c. ; and numerous other inferior Courts, 
either general or local; and peculiar Courts of Appeal or 
Error from each. It will be found that in the original division 
of the principal Courts, it was intended that the Common Pleas 
should determine all civil causes between private subjects, and 
be what Sir Edward Coke termed the lock and key of the 
common . law ; (/) that the Exchequer should receive and en- 
force the king's revenue; and that the Court of King’s Bench 
should retain all the jurisdiction which was not allotted to the 
other Courts, and particularly the superintendence over all in- 
ferior Courts, by way of appeal, prohibition and mandamus, 
and should have the sole cognizance of pleas of the crown in 
criminal matters arising in the ’county and during the time 
when such Court was liolden.(»2) But in many instances a 
degree of concurrent jurisdiction, especially upon collateral 
matters, was allowed to several Courts; for otherwise it would 
frequently occur that a proceeding peculiarly or mainly proper 
only in one Court, might be impeded by its inability to examine 
i^fo. sqpie minor pqiph ,as jn, tliq pase of a, lost,, deed, wheixf 
(f/purb3 r qjj Law a Equity haye concurrent jurisdiction.^), , , 

. It. will be found, thaf in mauy. cases the tpoupts have acted 
upon the principle that it is better that the original division of 
jurisdiction should bo adhered to ; (o) but nevertheless, modern 
enactments in numerous cases give equal jurisdiction to all the 
Courts of Law; though more properly, as regards private 
actions, the jurisdiction should have been vested in the Court 
of Common Pleas exclusively. 

'(1) 4 Inst. 99; Bac. Ab. Court of 249, ‘post; and Courts of Equity and 'Kir- 
Cpmiupn Aieas. clesiaslical Courts, ante, 112 ; and pond, 

( m ) See particularly Bac. Ab. Courts; Ecclesiastical Courts. 

Gilb. Hist. C. P. 2, 3. (o) Weils v. Pickman , 7 T. R. 1 1T ; 

(n) Ante, vol. i. 711. And sec other Grignion v. Grignion, 1 Hag. Ec. K. 515 , 

cases of concurrent jurisdiction of Courts of lAnstr. 7. * 

Law and Equity , Kemp v. Prior , 7 Ves. 
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CHAP. V. Each of these Courts adopted from the civil law, or framed 
— — ..— L . * .. . de novo, a particular description of proceeding and practice, 
supposed to be best adapted to enforce its particular jurisdic- 
tion i(p) but in all it will be found that they adopted two 
courses of proceeding, the one formal, and the other summary. 
In the Courts of Law the formal proceeding was by writ, 
declaration, plea, replication and demurrer upon matter of law, 
formal argument, thereon, and judgment on demurrer ; or an 
issue upon a matter or several matterjs of fact, the constitu- 
tional trial of which must be by jury, verdict for damages, and 
judgment for such damages and costs, afterwards enforced by 
formal writ of execution, either against the person or personal 
property, or by elegit against the personalty and land; and the 
summary, by affidavit, motion, rule nisi, affidavits in answer, 
arguments on both sides, and rule absolute or discharged; and 
if absolute, demand of performance, and such performance en- 
forced by attachment for the contempt in not obeying the rule 
of the Court. — In Courts of Equity the formal proceeding was 
by bill filed, subpoena, and other process to enforce appear- 
ance; appearance, answer, depositions, hearing, formal decree; 
frequently for specific performance and costs, but not for 
damages, and enforced by attachment against the person, and by 
imprisonment; but not by any execution against the personal 
or real property of the defendant ; though in a formal suit for 
the recovery of an equitable interest in land it isjn general 
enforced by writ of assistance, *and delivery of possession. The 
summary proceeding in Equity is by affidavit, petition or mo- 
tion, contrary affidavits, hearing, and order for something to be 
done, and enforced by attachment. — In Ecclesiastical Courts 
the formal (there termed plenary suits) are by citation, libel, 
deposition, hearing, and decree usually with costs, and the per- 
formance of some specific act, as restitution of conjugal rights, 
public declaration of the innocence of the party defamed and 
prayer of forgiveness, and payment of costs, but not for 
damages ; and enforced, not as heretofore, merely by excom- 
munication, but by significavit and writ de contumace capiendo, 
and imprisonment, in effect perpetual, until obedience, under 
stat. 53 Geo. 3, c. 127 : and the summary proceeding, as to 
obtain probate, or letters of administration, or payment of a 
legacy, is by petition, affidavit and summary motion, hearing 
and order, without any formal libel. — All these, and the pro- 


(p) It is established that each Court vided it do not abridge the right of the 
lias of common right power to make rules subject, or contravene any enactment, 
to regulutc the practice of the Court, pro- See Mcllisk v. Richardson , 9 Bing* 125* 
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ceedings in Courts of Admiralty and in the Prize Court, will in 
the course ol this volume be fully considered. 

At first the respective Courts adhered to their appropriate 
jurisdiction, but each soon attempted to extend its powers. 
The superior Courts, in many respects, succeeded iu those 
attempts, but the inferior Courts were, in general, effectually 
restrained from any considerable invasion or increase of juris- 
diction by the defendant’s plea to the jurisdiction or by the 
writ of prohibition, hereafter noticed. Now', however, as ob- 
served by Sir John Nicholl, (tj) “ times arc changed— a more 
liberal and enlightened view' of questions of jurisdiction is 
taken, — on the one hand, the Ecclesiastical Courts have no 
disposition to encroach ‘ ampllare jurisdivlionem and on the 
other hand, Temporal Courts have no jealousy, no wish to 
resort to fictions and to technicalities, they look (where not 
bound by former decisions directly in point) to the real sub- 
stance and sound sense of the question, to that which is really 
most beneficial to tlic suitors, the public and subjects of the 
country. There is quite as much business in all the Courts as, 
under the increase of wealth and population, the institutions 
are able to discharge.” (</) 

If a Superior Court of Common Law, (/■) or a Court of 
Equity, (.v) or a Criminal Court, (f) or an Ecclesiastical Court, (a) 
assume a jurisdiction which it clearly has not, the proceeding 
will in general be wholly void, and even the officer enforcing 
its sentence will be liable to an action; and, iu general, the de- 
fendant may stay the proceeding by plea to the jurisdiction or 
by writ of prohibition, (.c) And even where there is a local 
franchise to hold Courts in a particular district, the sheriff is 
rtot bound to execute there the process of a superior Court, 
because he might thereby be subjected to an action on the 
case for injuring such franchise, (//) though if he had actually 
arrested the defendant within the franchise the suit might have 
proceeded, because the superior Court lias jurisdiction, subject 
to the interference of the owner of the franchise. (;) 


. (^) Grignion v. Grignion , 1 Hag. Ec. 
Itcp. 515 i uiul see the concluding part 
of that case, where that excellent judge 
speaks with such becoming didideuce 
tfpoh hfa knowledge respecting the rales 
of Courts of Equity, and alludes to the 
great importance of preserving the boun- 
daries of jurisdiction as judicially desig- 
nated, ancj^id inii'a bly shews why Courts of 
Equity should, in certain cases, have exclu- 
sive jurisdiction. See also 2 Burn’s Ecc. 
Law, tit. Courts, 52, 53; and per Willes, 
Clt. J, in Chmman v. Hoby, Willes, 680. 


(r) *<2 Bulatr. 61 ; 10 Coke, 76 a. 

( s) Attorney General v. Jfotham, 3 Jtuss. 
415. 

(t) Rei v. 1 Jaynes, l II v. U IWoGiI. 

(h) Beaurain v. Sir IV, Scott, 3 Cattip. 
388 ; Hex v. Jenkins, 1 J3. Cress. 655 J 
3 Dowl. Sc ft. 41, S. C. ; but see Acheley 
v. Parkins, 3 M. be S. 411. 

(a.) Bac. Abr. Prohibition, and sec post 
fully. 

(y) Adams v. Osbaldiston , 3 B. Sc Adoi. 
4,89. 

(i) Id, ; Cari clt v, Smallpagc , 9 East, 
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ifc&.Y. The Superior Courts, usually on account of their "locality 

■ — termed in statutes “ The Courts at Westminster ,” are those of 

UonoAheSupe- ^ aw ant * ^ose of Equity. Of the former (having jurisdiction 

rior Courts in principally over legal claims and legal defences, and some other 
general, n»thm\ »a r PJ,„ 1/ . oa Tk„ 


The Courts of 
Equity. 


The Ecclesias- 
tical or Spiritual 
Courts, flic. 


g nera. peculiar matters) are — 1st. The King’s Bench; 2d. The Com- 

The Courts of mon Pleas ; and 3d. The Exchequer ; and the jurisdiction of 
jurisdiction! 108 these, as regards most personal actions, is nearly concurrent, 
though in respect of other actions and proceedings it is in many 
respects dissimilar. 

The Courts of The Courts of Equity, principally for enforcing mere equitable 
E<lu,tjr ‘ claims, or claims in some respects imperfect at law, and for 

giving effect to mere equitable defences, are the Court of Chan- 
cery, held before the Chancellor, the Court of the Master of the 
Rolls, the Vice-Chancellor’s Court, and the equity side of the 
Court of Exchequer, liolden before the Chief Baron, or under 
two modern statutes, before one other of the barons, (a) The 
more particulai 'jurisdiction of each will be presently considered 
in due order, and the varying practice of each will form the 
principal subjects of this volume. 

The Ecclesias- The Ecclesiastical Courts have jurisdiction principally over 
tical or Spiritual • , , .... . , 1 r J . 

Courts, flee. rights and injuries, private or public, of a spiritual or eccle- 
siastical nature ; as questions upon the legality of a marriage 
and the propriety of divorce, and the right of a wife to alimony 
— questions relative to wills of personal property, probates, 
letters of administration, legacies and distribution of assets, — 
defamation imputing a spiritual offence, and not actionable or 
punishable at law, — and certain spiritual offences, as adultery, 
incest, fornication, brawling in churches, and many other 
offences against religion or morality. The Courts are prin- 
cipally the Archdeacons, Consistory, Peculiars, Arches, and 
Prerogative Courts. The Jurisdiction of and practice in all 
these and other principal Courts will be fully considered. 

The Courts of The Court of Exchequer Chamber is a Court of Error for 
menuof™^* 18 rising the judgments of the three Superior Courts of Law 
Jpenor Courts in matters of law, and is holden before the judges of the two 
Courts not concerned in the judgment impeached, viz. The 
1 Wm. 4, c. 70, s. 8, enacts, that writs of error upon any judg- 
ment given by any of the said three Courts shall hereafter be 
made returnable only before the judges, or judges and barons 
as the case may be, of the other two Courts in the Exchequer 


333 ; Sparkes v. Spink , 7 Taunt. 31 1 ; Bell 
v. Jacobi, 4 Bing. 523 ; but in Rex v. 
Mead , 2 Stark. R. 205, it was held not 
to be murder to kill a bailiff in resisting 
the execution of mesne process, if the 


bailiff was attempting to exeqplc a. writ 
without a not omittas clause in an exclu- 
sive liberty. 

(a) 57 Geo* 3, c. 18 ; 3 & 4 Win, 4, 
c. 41> s. 25. 
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Chamber, any law or statute to the contrary notwitbstandmg » 
hnd that a transcript of the record only shall be anQex,ed,to tihe 
return of the writ, and the Court of Error, after; eTH9.*s arp 
duly assigned and issue in error joined, shall, at such time as 
the judges shall appoint, either in term or vacation, review the 
proceedings and give judgment as they shall be advised thereou, 
and such proceedings and judgment, as altered or affirmed, 
shall be entered on the original record, and such further pro- 
ceedings as may be necessary thereon shall be awarded by the 
Court in which the original record remains ; from which judg- 
ment in error no writ of error shall be or be had, except the 
same be made returnable in the High Court of Parliament. So 
that under this statute the judges of the Court of Common 
Pleas, together with the barons of the Exchequer, constitute 
the Court of Error upon a writ of error from the judgment of 
the; Court of King’s Pencil; and the judges of King’s Bench, 
together with the barons of the Exchequer, constitute the 
Court of Error upon a writ of error in the judgment of Common 
Pleas; and the judges of King’s Bench and of Common Pleas, 
constitute the Court of Error from a judgment of the Court of 
Exchequer. 

The High' Court of Parliament is a Court of Error not only 
from judgments in error of the Court of Exchequer Chamber, 
but also the Court of Appeal from decrees and proceedings in 
Chancery. The nature and extent of the jurisdiction of the 
House of Lords as a Court of Error will hereafter be fully 
considered. 

Formerly the Court of Delegates, and from thence occa- 
sionally a Commission of Review, were the Court of Error o* 
Appeal from the decrees and proceedings of the superior 
Ecclesiastical Court and the Court of Admiralty and Prize 
Court, and from Foreign Courts, but that jurisdiction has been 
repealed 'by 2 is. o Wm. 4, c. 92, and the Privy CouppiJ is now 
constituted the Court of Appeal in such cases. And the 
3 & 4 Wm. 4, c. 41,. constitutes “ The Judicial Committee , of 
the. Privy Council” the Court of Appeal from the Court, of 
Admiralty in causes, of prize, and from the decisions .of various 
Courts of judicature in the East Indies, and in the plantation# 
and colonies in America, and other dominions of his Majesty 
abroad. The jurisdiction and practice of these High Court# of 
Appeal will hereafter be fully considered. 

The iegal and equitable jurisdiction of the Courts of Bank- 
ruptcy, including that of the Court of Review, constituted by 
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CHAR V. 1 & 2 Wm. 4>, c. 56, will be noticed towards the conclusion of 

Sketch thig c J ia pj er< 

The principal Courts of law, as regards private injuries, in general only 
twceiuhe juris- afford redress for injuries to legal rights and give effect to legal 
these 'm vciai* ^ to e< l u ^ ta ^ e defences ; whilst Courts of Equity cannot 

Courts. (excepting in a few cases where Courts of Law and of Equity 

have concurrent jurisdiction, and in some other cases where it 
acts in aid of a suit at law,) interfere where the right is legal, but 
are confined in jurisdiction to redress for injuries to equitable 
rights not recognized at law, and to equitable defences not 
available at law. On the other hand, Ecclesiastical Courts 
have peculiar cognizance of and jurisdiction over all matrimonial 
questions, and incidentally alimony, and over all testamentary 
causes relating to personal property, as respecting the validity 
stud probate of wills of personalty, and over verbal defamation, 
imputing only some spiritual offence not cognizable nor punish- 
able in the temporal Courts. But although these general rules 
ate simple, they are in their application frequently difficult, and 
require full knowledge of the nature of rights, injuries and 
remedies, and even then much consideration in many peculiar 
cases. 

Another important distinction at present exists between pro- 
ceedings in Courts of Law and those in Equity or Ecclesiastical 
Courts, viz. that in the former, whenever a debt of .£’20 can be 
sworn to exist, the defendant may be arrested, and must re- 
main in prison or find bail as a security for his forthcoming at 
the termination of the action ; whilst, with the exception of a 
writ of ne exeat, to prevent a defendant leaving the kingdom, a 
defendant m equity or an ecclesiastical suit can only be served 
with process or cited and merely required to enter his appear- 
ance, and the complainant his no security, in case he should 
leave the country, and the decree is in general only in personam 
by Attachment for the contempt in not obeying the decree, 
though at law the plaintiff may immediately after judgment in 
Ms favour, issue process for the debt or damages and costs 
recovered, and take in execution the personal property, real 
estate or person of the defendant, circumstances much in favour 
of the jurisdiction of Courts of Law. (6) However, a Court of 
Equity has power in many cases to order the payment of the 
fund or money in dispute into Court at an early stage ; (c) a 


(6) 2 Mad, Ch. Pr. 468 to 474 ; Smith's v. Hanson , 8 Ves. 67 ; Smith'* Ch# Pr. 
Ch. Pr. 323 to 344. 517 *118. * 

(c) Jervis v. White, 6 Ves. 737 } Milis 
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power which no Court of Law exercises excepting as a candid 
tion for granting a favour, as a new trial. And a Court of — 

Equity may, after a person has been imprisoned for b» con- 
tempt in not obeying a decree for some time, sequester his per* 
sonal estate and the rents and profits of his land ; (d) send the 
new acts, 1 Wm. 4, c. 3G; 2 Wm. 4, c. 58, have in some other 
respects extended the jurisdiction in equ'.ty ; but we shall in the 
course of this volume find that the jurisdiction in equity is still 
incomplete as regards the mode of enforcing its decrees. 

Sect. II. — Of the J urisiliction and Practice of the Courts of 
Law at Westminster in general. 

It would be curious and somewhat entertaining to trace the Outline of the 
history of the stiuggles of the respective Courts of Law aud ot 

Equity at Westminster for jurisdiction, but an outline of the 
present jurisdiction must here suffice. In former times not 
only Courts of Law and Equity were continually invading each 
other’s distinct jurisdiction, (e) but each superior Court of 
Law indecorously struggled with the other to extend its owu 
jurisdiction by reciprocal invasions. Hence formerly all those 
devices and inventions in the practical proceedings, as the 
feigned form of Lut'd at , Quine Clausum Frcgit and Quo Minus* 
which were unworthy contrivances to acquire or retain jurisdic- 
tion calculated to degrade as well the inventors as tlio adminis- 
tration of justice, it is indeed just ground of congratulation 
that in our time many of the ancient fictions and absurdities 
have been abolished, and that attempts have been made (in a 
degree successful) to establish a uniformity of process and 
practice in all the three principal Courts of Law , by 1 Win, 4, 
c. 70, s. 11, and 2 Wm. 4, c. SO, and an opening has baen made 
for introducing conciseness and a general amelioration of plead- 
ing, by 3 & 4 Wm. 4, c. 42, s. 1, 23, 24, and by the consequent 
rules of Hilary Term, 1834; and the judges of all the Courts 
are by those statutes invested with ample powers from time to 
time to make new rides for the improvement of the practice and 
pleading ; powers which they are certainly at present anxious 
to exercise for the benefit of the suitors and the credit of the 
profession. But still it is to be regretted that no general code 
qt? precise jurisdiction and of uniform practice, to be peremp- 

(J) Ante, 310, n. (c); Smith’s Ch. Pr. 1 Mad. Ch. Pr. 23 ; ante, 307 ; Obscrva- 
32J. % tions of Sir J. Nicholl in Grignum r. 

(e) Bead v. Brockman, 3 T. R. 151 3 Grignien, 1 Hagg. Ecc* Rep. 545, ante , 

Ea. parte Greenaway, 6 Ves. 812 3 Kemp v. 307 3 and per Wiiiea, Ch* J* hi Chettman 
Pryor, 7 Ves. 249 3 Bac. Ab. tit. Courts 3 v* Holy, Wiiie?, 680. 
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torily. observed in the three superior Courts of Law a$ West- 
minster, has not as yet been enjoined, so that it will be found 
that still in many respects the practice of one or more of those 
Courts differs materially from the others, and this even in thp 
construction of a statute, if) All these variations and contra^ 
dictions will be noticed in the following pages. ( g ) 

The jurisdiction of all these Courts is to be considered with 
reference, first, to the subjects of which they have original 
cognizance ; secondly , to the course of proceedings, which are 
either formal or summary ; and thirdly, the superintending 
jurisdiction over other Courts or jurisdictions: for it will be 
observed that (with the exception of the Court of Exchequer 
Chamber, the Privy Council, the Court of the Judicial Com- 
mittee of the Privy Council, and the Judicial Court of the 
House of Lords, which are entirely or principally Courts of 
appeal from inferior tribunals,) almost all the other Courts have 
a threefold jurisdiction, viz, first, over cei’tain original suits 
to be commenced and conducted there formally ; secondly , 
over certain complaints and matters allowed by the common 
law or statute to be heard and determined summarily ; and, 
thirdly, a jurisdiction over inferior tribunals either hy prohibition 
to restrain them from improperly assuming a jurisdiction, or 
(at least in the King’s Bench) by mandamus commanding them 
to act when they improperly neglect to proceed, and by way of 
appeal or writ of error. Thus all actions must be commenced, 
proaeputed and tried in a formal manner, as by explicit plead- 
ings, i. e. a declaration, plea, replication, rejoinder, demurrer 
and judgment thereon, or an issue on a fact or facts tried by 
a. jury, and a formal judgment thereon, in each of the superior 
Counts of Law; and certain other complaints must be con- 
ducted in formal suits in J Equity, as by bill, answer, and final 
/tflftriug andt tdeerce; and ipany suits ip the, Ecclesiastical Courts 
must be PtENAi^Y or full and formal, pn the otjier ^xapd, by. 
the established .practice; of each of these Courts, they have, 
summary jurisdiction in numerous cases to afford redress oji 
affidavit and motion, rule nisi, affidavits in answer, arguments 
on each side, rule absolute, and attachment to enforce theif 


(f) See one recent instance, viz. that 
in King's Bench the plaintiff cannot enter 
an appearance for the defendant after the 
vocation following the second term. Bud- 
gen v. Btirr, 10 B. & Cres, 457 ; whereas 
in'Bxcheqoer he may enter the appearance 
at any time within four terms, Cook v . 
Allen, 3 Tyrw. Rep. 378. 

(g) It is to be regretted that, with the 


exception of Mr. Tidd’s admirable worfy 
all the other treatises on Practice, though 
in genera! ably composed, treat separately, 
of the practice of the three Courts, and 
appear to labour to continue the distinctions, 
although the intent of the legislature and, 
of the judges certainly is to assimilate the 
practice in all the Courts. 



AND WHICH COURT PREFERABLE. 

decision ; also a very general course of proceeding suminfiirlty ch aK V, ' 
against their own officers and attornies, solicitors and proctors . 

practising in each Court, and by long established usages ovefc 
Warrants of attorney to confess judgment in each Courts and 
by particular statutes, over awards, annuities , mortgage a* and 
claims of landlords, &c. The same distinction between formal 
and summary jurisdiction also prevail in the Ecclesiastical, 

Admiralty, and Prize Courts, where, instead of the proceeding 
being always by libel, answer and decree, the question may 
frequently be determined on petition or motion, &c.' 

It is of great importance not only to know the limits Of these 
formal and summary jurisdictions, but to be able to decide 
when or not it will be judicious to adopt the latter. In'general, 
suits must be formal, and it is only on matters of mere practice 
that each Court has, at common law, any jurisdiction in mak- 
ing rules ; a right, however, which is so established, that a 
Court of Error will not, in general, examine into the propriety 
of a rule made in the inferior Court. ( h ) In all other cases, Dot 
merely respecting the practice of each Court, the power to 
proceed summarily entirely depends upon particular statutes, 
without which they could not be sustained. In cases of doubt, 
whether a summary proceeding is in point of law sustainable, 
the safer course is to proceed more formally ; but when a sum- 
mary proceeding is clearly permitted by law, it is not only less 
dilatory and expensive, but also often more effectual, and avoids 
difficulties that might be encountered in a formal suit. Thus, 
if an attorney has given an undertaking in that character, in 
reference to a pending suit, it may be enforced against him by 
summary proceeding ; although, if a formal suit were brought, 
the same undertaking might be considered void for want of 
stating the consideration as required by the statute against 
frauds, (i) The applicant’s affidavit is also received by the 
Court, although, on the trial of an action, the evidence of ft 
party to a suit is in general inadmissible. There is, however, 
one considerable objection to a summary proceeding, viz. that 
the party opposing it usually swears last , and unless there be 
t Wo or more deponents swearing positively to the same matter 
in favour of the application having occurred at the same time,- 
it hot unfrequently happens that the party resisting the appli- . 
cation will swear so positively in the negative, (knowing that 
two witnesses to the same fact are in general required to con- 
viqt of perjury,) that the application fails ; though if the op- 

( h ) Mellish v. Richardson , 9 Bing. 125. Greaves, 1 Cromp. Sc Jervis, 37 2, 374 ; 

(i) Evans v. Duncombe, and in Re and see Hull v, Ashurst, 3 Tyrw. R* 420. 
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posing deponents had been examined as witnesses - before a 
jury viva voce, their countenance or manner would have be- 
trayed the untruth of their statement, and the plaintiff’s case 
would have been established. Therefore, before a summary 
application should be attempted, the probability of the oppo- 
nent’s swearing so as to defeat it should be well considered. 
There is also a leading distinction between formal proceedings 
and summary motions, at least in Courts of Law, viz. that in 
general a plaintiff succeeding in a formal suit is certain of judg- 
ment for his costs, whilst upon a motion the Courts frequently 
eRercise as much discretion over costs as a Court of Equity, 
and deprive th$. applicant of costs, although in other respects 
he may succeed. (A) 

In many cases, when formal suits are not absolutely essen- 
tial, the Courts, in order to save the expense of a proceeding 
which eventually may turn out not to be sustainable, permit 
the merits or propriety of the proposed proceeding to be dis- 
cussed upon a preliminary motion , by granting a rule to shew 
cause, founded on the applicant’s affidavit, why a writ of habeas 
corpus, or mandamus, or prohibition, or quo warranto , or cer- 
tiorari, should not be issued, and then the opponent shews cause 
upon his affidavits, and the Court hear and determine upon the 
propriety of the required proceeding before it actually takes 
place, by which, in many cases, much useless trouble and ex- 
pense ib saved. The expediency of this preliminary measure 
was strongly advocated by the late Mr. Evans, as respects the 
writ of habeas corpus, and is now generally practised. (1) 

It has been held in equity that a proceeding by summary 
application does not preclude the party from afterwards pro- 
ceeding by formal bill to obtain the same object, if he proceed 
with a view to save his right of appeal ; (m) and it has been de- 
ckled that although 'a statute give an appeal to two commis- 
sioners, that summary remedy does not prevent the party from 
bringing a formal action to try the validity of the proceeding. (») 

Originally the three Superior Courts of Law, viz. King’s 
Bench, Common Pleas, and Exchequer, had in most respects 
separate, distinct, and exclusive jurisdiction, viz. the King's 
Bench over criminal matters and trespasses vi et armis com- 
mitted in the county where the Court sat ; the Common Pleas , 


( k ) Sec a recent Instance in CbUtterbuck 
v t Combe$ p 5 B. & Ado). 402. 

0) See aMe y vol. i. 691 to 696, and 
title Habeas Corpus Act, Chitty’s Col. 
Slat. 344, note (6). The cose of Millard 
Mittman, 3 Moore 4c S. 63 ; Barnett r. 


Harris , 2 Dow), Rep. Pract. 31 , proceeds 
on the same principle. # 

(m) Wall v. Attorney -General, 11 Price, 
643. 

. (n) Re Shaftesbury v. Rnttell, 1 Barn. 
& Cres. 666 ; 3 JDowl. & Ryl. 84. 
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exclusively over real, personal, and mixed actions between Qff4?.y» 

party and party, except in a few cases where the officers of 

another Court were concerned ; and the Court qf Exchequer, 
over all revenue matters. («) But each of those Courts, by the 
contrivances alluded to, viz. by the writ of latitat in the Ipqg’s 
Bench, supposing a trespass in Middlesex, the writ of qnam 
clausum fregit in the Common Pleas, and the quo minus in diie 
Exchequer, have long assumed a coextensive jurisdiction over 
all personal actions, when the right of the plaintiff is legal and 
not equitable, nor spiritual, ecclesiastical, or maritime, nor has 
arisen out of an illegal capture ; (o) so that complainants (sub* 
ject to a very few exceptions) now have in general in all personal 
actions, the option of suing in either of the Courts. ( p ) 

To this general rule there are exceptions, as that officers {q) Exceptions as to 
of another superior Court, in respect of their duty to be in 
constant attendance there, and an attorney of another of the particular 

superior Courts, in respect of his duty to conduct or defend 
the causes of his clients there, must be sued in his particular 
Court, so that lie may not be withdrawn from his duty.(r) 

But where the plaintiff is also such officer or attorney, then 
his privilege to sue in his own Court prevails against that' of 
the defendant ;(.«) and though it was held in the King’s Bench* 
that in the latter case the defendant could not be arrested \ 
though he might be sued in the plaintiff’s Court; (t) yet the 
Court of Exchequer in a subsequent case held the contrary* 
and that attornics and clerks of the Exchequer of Pleas might 
in that Court arrest as well as sue attornics of another Court. («) 

Serjeants and their clerks are also privileged to be sued in the 
Common Pleas ; (x) but Barristers, who may now practise in aH 
the Courts, (sy) have no privilege to be sued in any particular 
Court, although he is privileged from arrest or imprisonment 
whilst attending any Court or on the circuit :(z) and it has 


(») 3 nia. C. 46 . 

(o) Ante, p. 1,2. 

(p) For the history of these con* 
trivanccfi, see Appendix to the first edi- 
tion of Sellon’s Practice, vol. i., and Gil- 
bert’s Practice, C. P. 

(ty) Baker v. Swindon, 1 Ld. Itaym. 
399 ; 3 Salk. 283, S. C. ; Cases Pr. C. P. 
104; Pr, Reg. 380; Barnes, 371, S. C. ; 
Tidd, 80. 

(r) Duffy v. Oakes, 3 Taunt. 166 ; Wilt- 
shire v. Lloyd , 1 Dougl. 381 ; Comcrford 
v. Price, ic& 512 ; Gardner v, Tesson, 

2 Wils. 42; Atkins v. , 2 Chi tty’s 

Rep. 63; Tidd, 9th cd. 80, 81. 

(*) Elkins v. Harding , 1 Crompt. & J . 


345 ; Bowyer v, Hopkins, 1 Yonng & J. 1 19. 

(t) Pearson v. Henson, 4 Dowl.& Rvl. 
73 ; Tidd, 9thed.80. 

(m) Bowyer v. Iloskins , 1 Young & J. 
199; Pitt Pocock, f Cromp. fit M. 46 ; 
Tidd, 9th cd. 91. , A ’ 

(,r) Baker v. Swindon , 1 Ld. Raym. 
399; 3 Salk. 283, S. C.; Tidd, 00. . 

(?/) This was declared by the king’s 
warrant on the 24th April, 1834, enabling 
all barristers to practise in the Court of 
Common Pleas in team, giving the ser- 
vants precedence. Sec warrgpt, 10 Bing. 
37 1 , post. Common Pleas* 

(s) Metkins v. Smith, 1 H* BI 4 * 636; 
Luntley v, — , 1 Crompt. 6c J, $79# 
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been , recently decided, that a barrister may be sued in the 
. London Court of Conscience, (a) 

It is not judicially settled whether the Uniformity of Process 
Act> 2 Wm. 4, c. 39, affects the privilege of an officer or attor- 
ney fto ber sued in his particular Court. The first section of 
that act certainly abolishes the ancient necessity to sue a privi- 
leged person by any particular form of process different from 
that against ordinary persons, and prescribes a new general 
form of process, and enacts “ that* such process may issue 
from either of the said Courts but the nineteenth section con- 
tinues. all exemptions from arrest, and the statute contains no ex- 
press clause taking away the right to be sued only in a particular 
Court, and, therefore, some authors insist that such privilege 
continues, (&) but another author appears to have considered 
that-jt.no longer exists. (c) It is submitted, however, that 
so important a privilege continues, for the only object of 
the statute was to secure the same form of process in each 
Court, but without interfering with any privilege; and if the 
apt is to be construed to take away the privilege of an attorney 
to be sued in his own Court, it might equally be construed to 
take away the privilege of a revenue officer to be sued in the 
Exchequer, and many other privileges which certainly were 
not intended to be affected by that act. 

There is also a peculiar prerogative jurisdiction of the Court 
of Exchequer to remove into the Office of Pleas all cases 
touching .the revenue of the crown, and if an action be brought 
in ,any other Cpurt against any officer of revenue, whether of 
customs or excise, or otherwise in respect of any transaction 
connected,; with the execution of his office or duty, whether 
under, process or otherwise, such action may be removed into the 
Court of Exchequer, ,pn the alleged ground that as that Court 
is peculiarly conversant with all questions arjqing -upon thq con- 
struction of the revenue law, it is desirable that the propriety 
of the conduct of such officers should be there determined, (d) 
nor, is it necessary that the king’s interest should be in ques- 
tion, (d) But as such a prerogative is calculated to excite sus- 
picion of partiality and favour to the officer, it would be for 


(a) Wqttenkall v. IVakcJidd, 10 Bing. 
335: 

( b ) Chapman's King’s Bench Practice, 

Addenda, 75 ; Tidd’s Supplement, A.D. 
1833, p. 65. * 

t (c) bbit*y f T. edit. Archbold's Pract. 
vbTJ i.‘ ; vol. ii. 652, and note (h). 

{$) Catvthon) v. Campbell , 1 Anstr. 
205 ; Siddonv . East, 1 Clomp t. & J. 12 > 


and see Hammond's case, Hardr. 176; 
Penney v. Bailey , Bunb. 309; Berkley v. 
Walters , id. 306 ; Lamb v. Gunman , Par- 
ker, 143; Re Kingsman, 1 Price’s Rep. 
20 6; Beningfield v. Stratford, 8 Price, 
584; Man. Exch. Prac. 161/164 ; Bac. 
Ab. Court of Exchequer, 13.; Vin. Ab. 
Court of Exchequer, P. ; 3 Bla. Cora. 44, 
note (24), id. see the practice. 
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the honour of the crown and its officers if it were annulled, or 
at least not acted upon, (e) When this prerogative proceeding 
applies, the Court of Exchequer interposes on motion, by or- 
dering the proceeding to be removed into the Office of Pleas, 
and which order operates by way of injunction. The usual 
order in cases of this nature is, “ that the action be removed 
out of the Court in which it is depending into the Office of 
Pleas, and that it be there in the same forwardness as in the 
other Court.” The order however does not operate as a cer- 
tiorari to remove the proceedings, but merely as a personal 
order on the party to stay them there, and of course requires 
the defendant in the action to appear, accept a declaration, 
and put the plaintiff* in the same state of forwardness in the 
Office of Pleas as he was in the other Court, (f) 

There is a privilege even more extensive in favour of an 
officer of the Court of Chancery, or other person sued for any 
thing done in that capacity, for that Court has jurisdiction to 
stay by injunction or order any suit against any person for 
executing the process of their Court, although it was issued 
irregularly, and a trespass committed, (g) And the Court of 
Chancery will not allow a person to bring an action at law for 
damages for an improper arrest under an attachment out of 
a Court of Equity, though it will refer it to the master to in- 
quire what compensation he ought to receive. (4) The prac- 
tice seems to be by injunction to restrain the proceeding at law, 
but without prejudice to any application the party may be ad- 
vised to make to the Court of Equity for compensation;^') or 
supposing sequestrators on process of a Court of Equity should 
have seized property claimed-by a third person, his only course 
is to apply to the Court for leave to bring an action of eject- 
ment or trover, or to be examined in the chancery suit as to 
his interest in thedand or goods sequestdred.(A) 


(e) The mode in which justice is at 
present administered in revenue causes in 
the Court of Exchequer is tree from sus- 
picion, but still it is* to bo regretted that 
such a prerogative should exist, or at 
least be exercised. Until, lately special 
jurors in the Exchequer, when they found 

a verdict for the crown, had two guineas 

each, and only one guinea when they 
found for the defendant. And it is upon 
record, that if a special juryman fre- 
quently found a verdict against the crown, 
or even hesitated, care was afterwards 
tafc«n that he should not be oil the jury. 
But these odious distinctions are no 
longer adhered to. 

(/) Per Eyre, C.B. in Cawtkom v. 

VOL. II. 


Campbell, 1 Anstr. 205, in notes. 

(g) 1 Mad. Chan. Prac. 135 to 137; 
Smith’s Chan. Prat*. 342, 34-1, 315; 
Frowd v. Lawrence , 1 Jac. & W. 655 , 
Kaye v. Cunningham , 5 Mad. 4 06 ; id. 
29 7 ; 2 Swanst. 313 ; Baity v. Uevercur , 

1 Vern. S?6i> ; Chitty's Eq. Dig. 580; 

see post, Prohibition. 

(h) Batchelor v. Blake , 1 Hog. 98 ; 
Chitty’s Eq. Dig. 1482. 

(«) Frowd v. Laiurence, 1 Jac. 6c W. 655 ; 
and references Smith’s Chan. Prac. 342. 
See as to proceedings against sequestra- 
tors, who have seized property of a third 
person, Smith's Chan. Prac. §44^ 345. 

( k ) Brooks v. Greathead , 1 Jac. & W • 
178 ; Smith's Chan. Prac. 344. 
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In genera] these superior Courts have jurisdiction, however 
small the debt or injury , and at common law it is no answer or 
defence that the debt or damages to be recovered will be 
under forty shillings ; and although there be a local Court, 
yet, if the case is not in all respects within its jurisdiction, or 
the complainant could not otherwise proceed therein, then he 
may sue in the superior Courts, but subject to the power of 
the judge to certify under 43 Eliz. c. 6, when the damages re- 
covered are less than forty shillings^ and thereby' deprive him 
of costs ; (/) for the smallness of the damages is no reason that 
the complainant should lose tlicm.(m) There are however in 
most parts of England local inferior jurisdictions, usually called 
Courts of Request, or Courts of Conscience, very inconve- 
niently varying from each other in their respective provi- 
sions, («) some prohibiting suits for debts under ,£10, others 
under j£!i, and others under ,£’2, from being brought in any 
other Court, and to be taken advantage of by the defendant in 
different ways, pointed out by each particular act, as by motion 
or plea or suggestion ; (o) and sometimes containing a general 
prohibition from suing in any other Court, in which case the 
objection is even a ground of nonsuit, (p) As those local 
Courts have no jurisdiction to summon witnesses out of the 
jurisdiction, and in general all inferior Courts are confined to 
causes of action which originally arose within their jurisdiction, 
or at least where an account had been there settled, it might 
have been supposed that such Courts could not take cogni- 
zance of causes of action that had arisen out of their juris- 
diction; it has however been decided, that in general when 
the defendant resides, and could have been served with pro- 
cess within the jurisdiction, the inferior Court may proceed, 
although the cause of action accrued elsewhere, and this, 
although the plaintiff was wholly ignorant of such residence of 
the defendant, and actually served "him with process from the 
superior Court out of the inferior jurisdiction. (q) Hence the 
necessity for ascertaining when the debt is small, whether some 
local jurisdiction may not preclude the plaintiff from suing in 


(/) TlVig/tt v, Nuttal, 10 I3nrn. & 
Cress. 4 92. 

(m) Ante, vol. i. ‘ 28 ; Tubb v. HW- 
tnird, 6 T. 11. 175 ; Busby v. Fernon, 8 T. 
R. 235. 

(ii) Sec the collection of these sta- 
tutes hv Mr. Tuiii Pratt; mol see Chit. 
Col. Stat. tit. Costs, A general acl con- 
solidating the enactment* is require*]. 

(a) See the statutes and notes in Chit. 
Col. St;u. tit. Costs; Tidd Fruit’s Courts 


of Request Acts. 

(p) Rex v. Johnson, 6 East, 585; Par- 
ker v. Elding, 1 East, 552 ; Don Ison v. 
Matthews, 4 T. R. 508; 1 Chit, on Plead- 
ing, 475, 176. 

(q) Graham v. lirtncne, 2Crompt.&J. 
2*7 ; Jit did on v. Pitter, 3 lium. 6c Aid. 
2 JO; 1 Chittv’s* Rep. (535, S. C. ; Orths v. 
Allan , M*Clei. Hep. 502 ; spencer v. IioG 
lotto u, 15 East, 674. 
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a superior Court. So even where the defendant is an attor- 
ney, and could not have been sued in an inferior Court, if the 
damages recovered against him should be under forty shillings, 
the judge may certify under 4.1 Eliz. c. (), so as to deprive the 
plaintiff of costs, (r) 

The recent enactments 1 \\ r m. 4, e. 70, and subsequent acts, 
do not alter the jurisdiction of the Superior Courts at West- 
minster, excepting that the sect. 1, 10 and 14, add a fifth judge 
to each Court, and abolish the Courts of Sessions in Cheshire 
and Wales, and distribute and remove the suits (s) then depend- 
ing in such Court, amongst the Courts at Westminster, viz., 
the power of amending the records of tines and recoveries 
suffered in the Welsh Courts, is transferred to the Court of 
Common Pleas, depending actions into the Exchequer, criminal 
prosecutions and informations in the nature of quo warranto 
into the Crown Office of the Court of King’s Bench, and de- 
pending siuts in equity into the Courts of Chancery or Ex- 
chequer, and leaving all future suits and proceedings to be 
instituted in one of those Courts, according to its appropriate 
jurisdiction. ( t ) The recent changes in the law principally 
alter only the forms of proceedings, and enforce a uniformity of 
process to bring the defendant into Court, either by summons 
or by capias, when the party is to be arrested, (u) and authorize 
all the fifteen judges, or at least eight of them, including the 
three chiefs, to make general rules for regulating the proceed- 
ings of all the three Courts, (.r) and during five years, from 
1 June, A.l). 1833, to make rules relative to pleading, to come 
into force after they have laid before parliament for six 
weeks, (y) But still each Court retains its antecedently existing 
jurisdiction of making rules for regulating their own particular 
proceedings, and continues their previous rules and pecu- 
liar practice in force, “ provided they he not repugnant to the 
general rules so made arid accordingly the Court of Ex- 

chequer have promulgated such particular rules relating to the 
practice of their own Court ; (a) and very recently the Court of 


(r) Wright v. Nuttal , 10 Earn. &; 
Cress. 492. 

(s) It was decided that a judgment on 
a warrant of attorney to coil less judgment 
in one of the Courts of Great Sessions in 
Wales, given previously to 1 Win, 4, 
c. 70, mold not he cntcied up in the 
Court of Exchequer, as that instrument 
could ^iot be deemed a wit. Williams v. 

1 Crump. 5c Jerv. 387; Jones 
v. Clarke, id. 417. 

(t) 1 Win. 4, c. 70, s. 14. 


(n) Q Wm. 4, c. 39. 

(i) l Win. 4, c. 70, s. 11; and see 
Rules Trin. Term, 1 Win. 4, A.l). t831, 
made thereon, and rules I ill. Term, A.L). 
1832. 

(»/) 3 & 4 Wm. 4, c. 42, s. 1 ; and 
the Rides of Hil. Term, 1831, thereon, 
relating principally to pleading. 

(a) L Win. I, c\ 70, s. II. 

(«) See the General Rules of Court of 
Exchequer, iMicli. Term, 1 Wm. 4; 1 
Cromp. & Jerv. 270 to 283. 
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Common Pleas has promulgated particular rules relative to the 
acknowledgment of deeds under the Fine and Recovery Act. (a) 

Subject to the before enumerated exceptions, the great bulk 
of litigation between private subjects (consisting principally of 
personal actions and the action of ejectment ) may be instituted 
in either of these three principal Courts at the option of tire 
plaintiff. But still there are many circumstances, as well at 
law as in equity, or of a spiritual or ecclesiastical nature, not 
strictly of jurisdiction, but of essential importance to be con- 
sidered, in preferring one Court to the other, and a few of 
which we will now endeavour to suggest. 

These principally relate to, first, the nature of the question, 
whether of fact or law ; thus, if it be even collaterally connected 
with the criminal law or corporation law, or parochial settlement, 
&c., the King’s Bench may be preferable, because those subjects 
are there most frequently discussed, and consequently best un- 
derstood. If on the other hand it relate to real property, or re- 
quire a very full and deliberate investigation, then it may be ad- 
visable to proceed in the Court of Common Pleas ; (6) whilst if 
the matter be connected with a revenue question or the subject 
of tithe, the Court of Exchequer should in general be resorted 
to ; unless the interest of the crown or of a revenue officer be 
opposed to the complainant ; because in general revenue and 
tithe questions arc there most frequently discussed. 

Secondly , Should be ascertained the probable favourable or 
adverse decision, opinion or even inclination of one or more of 
the judges of a particular Court, not only upon certain ques- 
tions of law, but also upon some matters of fact, or ethics, or 
evidence affecting, or at least bearing upon, the point of law or 
fact to be decided in the particular case, or his sentiments upon 
the amount of damages that should be awarded in some actions 
connected with the feelings ; as in actions for criminal conver- 
sation or for debauching a daughter, or for a libel, &c., or on 
the subject of costs, and differing from that of the other Courts 
or judges; and especially who will be the judge before whom 
the cause would probably be tried, (c) 


( a ) Stat. 3 & 4 W. 4, c. 74, s. [\9 ; and 
nik* C.P. Trin. Term, 4 W.4, A.D. 1N31. 

(b) It is to be regretted tlmt an ex- 
clusive jurisdiction overall conveyancing 
and real property questions, and actions 
of ejectment, has not been vested in 
or rather restored to this Court, as they 
would certainly he there better discussed 
ami considered, and an uniform sytem of 
real property law established. 

(c) i\Jorc than mere allusion to ex- 
amples might be improper; but it is well 


known that in one Court there is a judge 
pre-eminently distinguished for his high 
constitutional principles and just views of 
the rights of the crown and of the subject, 
and who, in all trials between the king 
and the people, will always evince his 
opinion that the dignity of the crown is 
best uphold by the waiver c, 1 ' prerogative, 
when in competition with the ju&t in- 
terests of the subject. In another Court 
a judge, distinguished for his profound 
general legal knowledge and excellent 



AND WHICH COURT PREFERABLE. 

Thirdly , The whole practice of all the three Courts, as it 
may apply to the particular suit or business, or at least when 
in any important respect it may differ in one Court from the 
other, should be considered, and whether on account of any 
difference it will be preferable, either as regards the principal 
stages in the cause, or some .subordinate or collateral matter, 
or even in the more liberal allowance of costs, to proceed in 
one Court than in the others. (</) 

Thus thfere is a difference in the practice of the Court of 
King’s Bench and Common Pleas in favour of the former, as 
regards the lien of the plaintiff's attorney, when there is a 
cross suit or proceeding, and which difference would, when 
there are or likely to be cross actions or proceedings, render it 
advisable for the plaintiff's attorney to prefer the former 
Court; (e) for in the King’s Bench the debt and costs of one 
action cannot be set off against those of another, without at 
least providing for the lien of the plaintiff’s attorney being satis- 
fied in full, ( e ) whilst in the Common Pleas (/’) and in a Court of 
Equity (jr) the attorney’s lien is not allowed to prevent such 
set-off. 


dispassionate decisions ; and in the other 
Court of law a judge, justly celebrated 
for his perspicuity, especially in all sub- 
jects relative to patents and inventions, 
and be lore whom therefore a complicated 
patent cause might with confidence he 
tried. It will not be denied that in many 
cases, it is of the utmost importance, 
not only that the judge should he of ge- 
neral ability, but also be iamiliailv ac- 
quainted with the: subject to be tried, 
for otherwise he will not he able to ex- 
plain and observe upon to the jury the 
facts and law applicable to the case, and 
a just result will be endangered. Lord 
JNJunslield was celebrated for his great 
knowledge of insurance and mercantile 
law, and,’ consequently, whilst he pre- 
sided, an admirable system of mercantile 
law, as regarded those subjects, was es- 
tablished. Whilst it is well known that 
another judge was so entirely ignorant of 
insurance causes, that after having been 
occupied six hours in trying an action on 
a policy of insurance upon goods (Russia 
duck) from Russia, tie in bis address 
to the jury complained that no evidence 
had been given to show how Russia 
ducks (mistaking the cloth of that name for 
the bird) could be damaged by sea water 
and to what extent. In the time of the late 
Loxd Kenyorvve remember that verdicts 
for lafge damages were favoured in actions 
for all violations of morality and injuries 
to the feelings, and upon motives quite 
consistent with the existing principles of 


law as explained by the late Lord Ers- 
Kine. WhilM before another deceased judge 
the inert' suggestion ot conspiracy or 
fraud inclined him toward* conviction, 
hut \ et u ho abstained fium giving moral 
lemons Ci 01 n the lienrli ; although another 
judge, carried away by the latter object, 
not unfrt tpienlK lost sight of the main 
po’nt in tlit' cause. t hese few instances 
are merely alluded to, ia order to evince 
the expediency of some eun-ideratiuu of 

the tribunal to be selected. 

(d) 1 1ms in K.li.if the sentence against 
the principal for a criminal offence be 
under consideration, perhaps time might 
he given to .put in bail, but not m> in 
(’. P. Joyce v. Prntt, 6 fling. .‘>77 * but 
see Harnett v. A initfar, 3 Moore, 239; 
Ashmore v. I' letch er , 1 3 Price, 328, pod. 
So a warrantof attorney in the Kxche- 
quer, at least as regards a summary 
application for relief against if, may he 
a better security than in K. H. or C. P. 
Matthews v. Lewis, 1 A list. 7 ; 2 Man. Ex. 
Pr. 300, sed ipuerc; see post. Exchequer. 

(e) Tidd’s Pr. 9th ed. 339, 99s?; 3 
13. Cc Cres. 383 ; 2 B. Cress. 800 ; 
4 T. R. 193; 6 T. R. 436; 8 T. R. 70; 
1 Dowl. 6c K. 168* 

( /’) 8 Ring. 29; l Moore &c Scott, 
93, S. 1 Dowl. Pr. (Jus. 242; Hull 
v. Ody , 2 Eos. <x P. 28 ; Schnolc v. Noble, 
\ Hen. Bla. 23; 4 Taunt. 632; 8 Taunt. 

326. 

(g) 15 Ves. 72, 539 ; % Bali & B. 34; 
Hullock on Costs. 
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JURISDICTION OP SUPERIOR COURTS, 

Fourthly, The avreav or state of business in the respective 
Courts, and the certainty or probability of obtaining a trial or 
decision sooner in one Court than the other, especially when an 
important witness, whose viva voce testimony may be material, 
is about to leave the kingdom, or reside at a great distance 
from the place of trial. (1) 

Fifthly , Relating to the retainer or employment of one or 
more particular counsel, either of generally superior talent or 
influence in a particular Court, or of paramount knowledge of 
the particular question of fact or law, or particular ability in the 
examination of a known difficult witness, or of peculiar zeal 
upon some particular subjects of litigation, ( l ) and especially 
whether it be certain such counsel will attend during the whole 
trial, or upon argument, or upon a motion for a new trial, or in 
arrest of judgment, or perhaps be absent at some critical 
time ; (ni) and whether in case all the most efficient counsel 
practising in a particular Court should have been already re- 
tained for the defendant, it may not be advisable to proceed in 
another Court, or abandon the already commenced action, or 
whether it will be preferable specially to retain, even at an in- 
creased expense, a pre-eminent counsel usually practising in 
another Court, or on another circuit, and oppose him to those 
already retained by the defendant, or even for a defendant to 
file a bill in the exchequer, and by an injunction there stay a 
trial. In a preceding page it was observed, that when the 
merits strongly preponderate in favour of one party, he will 
usually succeed with the assistance of any counsel; but it too 
frequently occurs, even at the present time, that extraordinary 
talent in a particular counsel will really prevail against the jus- 
tice of the case. (») There are also numerous other instances 
where judgment may be usefully exercised in the selection of 
a particular Court or remedy in preference to another, and 
which will be pointed out in the progress of this chapter. 

Before the late act 1 W. 4, c. 70, sect. 8, successive writs of 
error were sustainable in certain cases from the judgment of 


(fc) Notwithstanding the now esta- 
blished power of enforcing the examina- 
tion of witnesses abroad or about to pro- 
ceed abroad on interrogatories, sec post, 

346, and 1 W.4, c. a ? ; still it is fre- 
quently of the utmost importance to secure 
the actual attendance and examination of 
witnesses viva voce on the trial. And see 
Mitcatpinc v. Powles f 3 Tyr. 11. 871. 

(1) At the time that Sir \V. Gurrow, 
my earliest patron at the. bar, practised 
us an advocate, it is well known that his 
talent iu cross examination very fre* 


quently occasioned verdicts that would 
inevitably have been the other way, if 
the witness had been examined by any 
other counsel. And in such respect was 
liis peculiar talent held, that most judges 

suspended for the time the practice of 
slowly taking down ail that was sworn, in 
order to give full etlect to Ids skilful and 
energetic mode of rapidly pressing vary- 
ing questions in order to detect falsehood. 

(w) See ante, 3d part, p. 7 1. 

(«) Ibid . 
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the Court of Common Pleas into the Court of King’s Bench, CHAP. v. 
and afterwards from thence into the Exchequer Chamber, and — SfcC1 ‘ — 
then into the House of Lords, and which were certainly adverse 
to the Court of Common Pleas, and favourable to the King’s 
Bench and Exchequer of Pleas ; and these successive stages 
of delay were permitted contrary to the general principle that 
multiplicity of appeals ought not to be favoured, (o) and at that 
time, in order to avoid the delay incident to these proceedings, 
it was advisable, when the debt exceeded 50/., or even 
when less, at an increased expense to be borne by the plain* 
tiff) to commence the action by original writ returnable in 
King’s Bench, in which case the writ of error must have 
been brought at once in the House of Lords. But now as 
that statute in all cases requires every writ of error upon 
the judgment of either of the superior Courts to be brought 
in the first instance in the Court of Exchequer Chamber, 
before the judges of the two other Courts, and upon the 
judgment in the Exchequer Chamber in the House of Lords, 
it follows that it is so far immaterial whether the action be 
commenced in the K. B., C. 1\, or Exchequer ; and this act, 
together with the uniformity of process act, 2 \V. 4, c. 39, have 
greatly tended to equalize the number of actions in each Court. 

So, formerly, as only a serjeunt could be heard in the Court 
of Common Pleas in support of or against a motion for a new 
trial, it became important to consider, before the commence- 
ment of the action, whether the counsel who would conduct 
the trial would or not be serjeants, and if not, then to proceed 
in the King’s Bench ; because the greatest inconvenience, if 
not loss, has arisen from a serjeant having to speak upon a new 
trial when he was not concerned in the cause at Nisi Prius, and 
consequently was comparatively ignorant of what had passed on 
the trial. But now, by the recent opening of the Court of Com- 
mon Pleas to all barristers as well as serjeants, that objection 
has been judiciously removed, (p) These few of very nume- 
rous circumstances that may influence the choice of a particular 
Court, are stated only as instances, and to impress practitioners 
with the necessity for keeping in view the difference in the 
practice of the Courts, which will be enumerated in the course 
of this volume. 

We will now proceed to state the jurisdiction of each Court 
in particular, and occasionally suggest the expediency, under 

Parham v. Tcmpler , 3 Phil. Pc, appeals/’ 

Cas. 255. Per Sir J. Nidioll. “Although (p) See the kind’s warrant, 10 Bing, 
the law favours the right of appeal, yet 57 1, 572 j and post, Court of Common 
it does not favour the multiplication of Pleas. 
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CHAP. V. 
8i$ct. II J. 


III. The* juris- 
diction and ge- 
neral practice 
ol* the Court of 
Kings 
Bench. (<7 ) 


particular circumstances, of proceeding in one Court in pre 
ference to another. 

Sect. III. — Jurisdiction of the Court of King's Bench. 


First , Over Civil Matters. 

1. Formal actions. 

1. Personsal actions. 

2. Mixed actions. 

3. Not over real actions. 

2. Summary over 

Habeas corpus. 

Awards. 

Annuities. 

Mortgage Deeds. 

ltail bonds and icplcvin 
bonds. 

Warrants of attorney. 

Officers of the Court, slii iiifs, 
bailiffs. 

Atturnics and articled clerks. 

Costs of election petitions. 

3* Furtherance of the Con it’s own 
jurisdiction 

Under interpleader act, t & 
2 W. 4, c. 58. 

Under commission and inter- 
rogatory act, 1 W- 4, c. 
22 . 

In what respect has power to 
compel a discovery. 

4. Ill aid of civil jurisdiction of 
other Courts, or hi compel- 
ling them to act, or restrain- 
ing them from acting, or 
on appeal from their deci- 
sion. 

In general. 

Answering case from a Court 
of equity. 

Trying an issue Irom such 
Court. 


Enforcing judgments of in- 
ferior Courts. 

Mandamus to compel inferior 
Courts, or officer, to act. 
Prohibitions. 

As a Court of error and ap- 
• peal. 

1. Formally. 

2. Summarily, ns be- 
tween landlord and 
tenant. 

3. In other cases. 

Secondly, Over Criminal and Public Mat- 
ters. 

In general. 
l>y indictment. 

By criminal information. 

Alteration of practice in giving judg- 
ment immediately after trial, Ac. 
lly articles of the peace. 

Informations in nature of quo war* 
ranto. 

Criminal jurisdiction as a Court of 
appeal. 

Formal by writ of error. 
Summary by certiorari over 
convictions and orders. 
Coroners’ inquests. 

Cases stated by Court of ses- 
sions. 

Poor rale itself. 
Assessments. 

Settlements, orders of re- 
moval, Ac. 

Sewers, controul over commis- 
sioners. 


The jurisdiction of the Court of King’s Bench is by far the 
most extensive of all the Courts, whether of law or equity, for it 
has cognizance as well of all criminal matters as of most civil 
injuries , and has also considerable jurisdiction over matters col- 
lateral or distinct from any formal suit, and over inferior Courts. 
It administers justice either in formal civil actions decided 
upon demurrer on points of law, or by a jury trying formal 
issues of fact , or it affords justice summarily upon affidavit, 
motion, rule nisi, and rule absolute, and enforces the latter 
with costs by attachment. So as regards criminal and public 
proceedings, there will be found a similar distinction between 
formal indictments and informations, and more summary pro- 
ceedings. 


(q) Sec in general 3 13la. Com. 41, Dench, A. 2 j Coin. Dig. Courts, B. ; 2 
109; Bac. Ab. tit. Courts of King’s Inst. 23,71, 550. 
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Wc have seen that originally the Court of King's Bench CHAP. v. 
had merely jurisdiction over criminal matters and trepcmes vi ..Ssct.hi. 
et armis, committed in the county where that Court happened ^r^ic'tion 
to be, and actions against persons in the actual custody of the over civil mat- 
marshal, and against the officers and attomies of the Court, t 
who were not to be compelled to answer elsewhere ; and by the 
express terms of Magna Char^t, 9 II. <‘3, e. xi,, it was enacted 
that “ Common Pleas shall not follow our Court, (i. e. of K. B.) 
but be /widen in a certain place C (V) At length, however, by 
feigning that a trespass had been committed in Middlesex, 
where the Court had then fixed, or that the defendant was in 
the custody of the marshal, the Court assumed and finally esta- 
blished a jurisdiction over all personal actions, though before 
only cognizable in the Court of Common Pleas, (s) So that 
(subject to the exceptions before noticed relative to officers and 
attomies of another Court, (/) and revenue officers, (u) and 
persons executing the process of the Court of Chancery, (x) 
and also subject to a few enactments requiring actions thereby 
given to be brought in the Exchequer,) it is now established 
that every complainant has the ehoice of commencing in the 
King’s Bench all formal actions of account, (strictly so called,) 
assumpsit, corenanl, debt, detinue, ease of every descrip- 
tion, whether for injury to the person, personal property, or 
real property, tracer, rejileriu and all actions of trespass ri el 
armis, whether for direct injuries to the person, as for as- 
sault, battery, false imprisonment, or for direct injuries to per- 
sonal or real properly in England or Wales, or in the counties 
of Chester and city of Chester; (//) and this whether the cause 
of action arose in Middlesex or elsewhere in England, or any 
part of the world, with the exception of local injuries, where 
the real property affected was out of the kingdom; also, over 
writs of scire facias on records, whether recognizances or judg- 
ments, in favour of private individuals. Such extensive juris- 
diction over personal actions appears to have been recently 
recognized and impliedly confirmed by the uniformity 't>f pro- 
cess act, 2 W. 4, c. 39; and indeed it had been too long prac- 
tised to be disputed with effect, if) The ancient proceeding 


(r) This extended as well to K. 13. as 
to the Exchequer, and hence no real ac- 
tion could be brought out of C. T. ex- 
cept by the king, 2 Inst. 23; 2 Hoi. Rep. 
290. • 

\s) Ante , 311 ; Try a. Jus. Filizarii, 28; 
Tidd, 9th ed. 37 ; Selltm’s Prac. 1st cd. 
Append, vol. ii. ; 3 131a. Com, 287. 


(t) Ante, 313. . , , , tl 

(«) Ante , 316. 

(r) Ante, 317. 

(y) 1 W. 4, c. 70. 

(z) 3 131a. Com. 287 ; Tidd, 150; 
F ul ke v. llourke, 1 Bia. Rep. 462; -Bar- 
ber v. Lloyd, 2 T. R. 513 ; 2 S^und, 52, 
note 1 ; 2 Chitty’a Rep. 60. 
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Sect. III. 


Over what 
mixed actions. 


Not over real 
actions. 


Summary juris- 
diction. 


by audita querela (still in force, though not used in practice, in 
consequence of a summary motion for relief having been in 
general substituted,) is * sustainable in K. B. if the original 
action were in that Court ; (a) and scire facias to repeal the 
king’s patents are usually tried and determined in this Court. (Jb) 
With respect to penal actions, we have already shewn that a 
common informer cannot sue (pr a penalty unless he be ex- 
pressly or impliedly authorized so to do, and in general the 
particular statute directs the Court in which the proceeding is 
to be instituted, (c) 

But the Court of King’s Bench has no jurisdiction over 
mixed actions, excepting that of ejectment, (always laid vi et 
armis ), (d) for even cpiare impedit (also a mixed action) can 
only be brought in the Court of Common Pleas, excepting 
when the king is the plaintiff, who may proceed in quare im- 
pedit in either of the superior Courts of Law. (<;) 

As to real actions, the Court of King’s Bench has no original 
jurisdiction in any real action, unless at the suit of the king, 
who has the choice of all his Courts. ( f) So that if the Court 
of King’s Bench were to issue a writ of grand cape to seize 
land in a real action, commenced in that Court, an action of 
trespass would be sustainable against the officer executing it ;(g) 
and yet, singularly, before the 1 YV. 4, c. 70, s. 8, writs of error 
upon a judgment of the Common Pleas in all real actions, 
were returnable and heard and determined in this Court ; so 
that, although not competent originally to entertaiu such a 
suit, it was allowed, as a Court of Error, to controul and over* 
rule the decision of the Court of C. P. (4) 

Besides this extensive jurisdiction over formal personal ac- 
tions, this Court has, cither at common law, or by particular 
statutes, very extensive su/mnart/ jurisdiction. The summary 
proceedings in this Court of a civil nature, to obtain redress 
for some private injuries, are principally habeas corpus , or re- 


(a) Fitz. N. B. 10a, IOC ; 2 Sell. 3a9 ; 
see Practice in Audita Querela, 2 Man. 
Ex. Pr. 376 to 382. 

(Jb) 4 Inst. 72 ; aud sec Haworth v. 
Jfardcastle , 10 Bing. 351. Scire facias to 
repeal a patent lies at the suit of a private 
person, if prejudiced thereby, Brewster v. 
Weld, 6 Mod. 229. But cost9 not reco* 

verable, iiei v. Miles, 7 T. It. 367 ; The 
King v. Bingham, 1 Tyr. It. 262 ; Tidd, 
1094, 5, 6 j Com. Dig. tit. Patent, F. ; 
2 Samul. K. 5 ed. 73, o. p. 

(c) Ante , vol. i. 25 a. ; Fleming v. 
Barley , 5 East, 313 j and sec in general 


t Tidd, 517 to 520. 

( d ) 2 Inst. 2S ; Com. Dig. Courts, B. 1. 

(e) Com. Dig. Courts, B. 1, B. 2 ; 4 
Inst. 71 j Fitz. N. B. 32, e. ; Sellon’s 
Prac. 1 ed. vol. ii. 321 ; Tidd, 734, 870, 
946. 

(/) Com. Dig. Courts, B. 2 ; Bac. Ab. 
Court of King's Bench, A. 2. 

(g) Ilftii’erv. Clifford , 2 Bulst. 64; 

Marshalsea Case, 10 Coke, 76 a. 

( h ) As in Formcdon, Cocke**ll v. Choi - 
mondeley » 10 B. Sc Cres. 564; in quArc 
impedit, Gulley v. Bishop of ' Exeter, 10 B. 
Sc Cres, 584 
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lating to awards , annuities, mortgages, bail bonds, replevin 
bonds, warrants of attorney, officers of the Court, sheriffs, 
bailiffs, attomies, and articled clerks ," $•<?. In general in every 
summary proceeding founded on a statute, the direction of the 
act must be very strictly pursued, (i) 

The habeas corpus acts and proceedings thereon have been 
stated in the preceding vohupe.(y) At common law, as the 
Court of C. P. originally had jurisdiction only in civil actions, 
and the Exchequer only in civil actions and revenue prosecu- 
tions, the Court of King’s Bench in term time, and the Chan- 
cellor at all times, were the only tribunals for discharging when 
a party was in custody on a criminal charge. And although 
since the habeas corpus acts, 31 Car. il, c. il, and 50 Geo. 3, 
c. 100, all the superior Courts and each of the judges and 
barons have equal and concurrent jurisdiction to issue a writ 
of habeas corpus, and discharge from illegal imprisonment, 
and each judge and baron must, if applied to, act in vacation, 
at the peril of forfeiting .i’500 in case of refusal; (4) yet in 
practice it is advisable to apply to the Court of King’s Bench 
or one of its judges, hi preference to any other Court or judge, 
in all cases where a party is illegally imprisoned under colour 
of the process or proceedings of that Court, or upon any cri- 
minal charge, or upon a commitment of commissioners of 
bankrupt ,{l) or upon an illegal sentence or proceeding of an 
Ecclesiastical Court, {m) or under a commitment by the chief jus- 
tice of K. B., (//) or upon the supposition of an oflcnce against 
the revenue having been committed : first, because the judges 
of K. B. are more in the practice of considering and deciding 
upon criminal subjects, and the requisite forms of process, 
warrants, convictions, orders, and commitments, than the other 
Courts; and this Court, as observed by Lord Holt, is the con- 
stitutional protector of the liberty of the subject ; secondly, 
because the legality of imprisonments for alleged offences 
against the revenue, probably upon the charge of some in- 
terested officer, require strict and impartial investigation, and 
this Court is as much bound to take care of the liberty of the 
subject as to protect the revenue from fraud. Accordingly in all 
cases of criminal charges and of illegal or irregular imprison- 
ments under statutes for the protection of the revenues of cus- 

(i) Jones v. Fittaddams, 3 Tyr. It. 410. ^ ^ 

Haynes v. Baynes, 9 Vcs. 4 62. 24 \ Sul* 181 \ Kcb, 68*1} 

(jy Ante , vol. i. 684 to 693 ; and see the 11. v. Jenkins , 1 B. &t C. 653 ; H. v. Dug* 
statutes at fength. Chit. Col. Stat. False ger, 5 Ii. fit Aid. 791 ; see post, Ecciew* 
Imprisonment, 344 to 349. astical Courts. 

( k ) 31 Car. 2, c. 2, s. 10. (n) Per Holt, C. J. Salk. 359. 

(l) Ex parte Harrison , 1 B. & AdoJ. 


CHAP. V. 
Sjkct. 111. 


Habeas Corpus* 
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<g*P»V> toms, excise or taxes, it is advisable to apply to this Court.(o) 

— - — — This Court also has peculiar power not only to discharge, if 
the imprisonment upon a criminal charge be wholly illegal* 
but also to bail the party, although in custody, for supposed 
high treason or capital felony, (p) But where the imprison- 
ment is under the civil proceeding of any other Court, then the 
application for an habeas corpus may be move properly made 
to the Court out of which such process issued. The practice 
in obtaining an habeas corpus, or a*more summary discharge 
from imprisonment, has been stated in the preceding vo- 
lume.^) 

Awards. So in order to enforce or to appeal against an aioard or 

umpirage, the statutes of 9 & 10 Wm. 3, c. 15, and 3 & 4 
Wni.4, c. 42, s. 39, 40, 41, (r) create a summary jurisdiction, 
in giving effect to, or setting aside, or modifying the decision of 
the arbitrator, constituted a private judge by the consent of the 
parties, and whether or not there has been any action depend- 
ing, this Court has jurisdiction in cases where there has been a 
written agreement that the submission to arbitration may be 
made a rule of this Court, and the same lias accordingly been 
made such rule. The proceedings in these cases have already 
been noticed. ( s ) When by the terms of the submission it has 
been agreed that it may be made a rule of this or any other 
Court, it will in general be found best to apply to this Court, 
because the very constant practice on these subjects has in- 
duced a particular facility of decision in K. 11. The* Court 
can also by attachment as effectually enforce specific perform- 
ance of tho award as a Court of Equity, (t) But we have seen 
that it has been considered, that when once the submission 
has been made a rule of any one of the Courts, an attachment 
cannot be moved for in any other Court, although one of the 
causes referred was Spending in; the latter, (u) And .in , ge- 
neral, if an agreement of reference has been made a rule of 
a. (Court of Law, a Court of Equity cannot give relief even on 
the ground of fraud, or other circumstance usually consti- 
tuting the particular ground for proceeding in a Court of 
Equity. (») 


(») Sec the instances and observations 
Kr parte Pain, 5 B. & C. 251 ; Kite and 
Lane's case, 1 B, & C. 101 ; 2 D, &H. 
212 ; In re Nunn, 8 13. & C. 644 ; 5 Man. 
& R. 75 ; Debell's case, 4B.& Aid. 24 3. 
(p) 4 Inst. 71. 

{q) Ante, vol.i, 691 to 696* 


(r). v Sec these acts set forth, ante, this 
volume, 80 to 83. 

( 5 ) Ante, this volume, 75 to 126. 

(t) Ante, 122 to 12 K 
(a) Ante, 125, note (r)j Winpenny v. 
Bates, 2 Crompt. & J.379. v 

( 1 ) Auriot v. Smith, 1 Turn. &c Hus« 
124 to 126; ante, this volume, 124, 125# 
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The legislature, in order to prevent the frauds and inconve- CflAfc: V. 
niences so frequent in annuity transactions, has given calclt 6f — StCT ‘ t lL - 
the superior Courts summary jurisdiction in certain case9. Annuities.^). 
The 17 G. 3, c • 26, now obsolete, was the first enactment ; the 
act now in force is the 53 G. 3, c. 1 14*. Sect. 2, requiring the 
memorial of"* the transactions, enacts, “ that within thirty days 
after the execution of every deed, bond, instrument, or other 
assurance, whereby any annuity or rent-charge shall after the 
14th July, 1813, be granted for one or more life or lives, or 
for any term of years, or yearly estates determinable on one or 
more life or lives, a memorial of the date of every such deed, 
bond, instrument or other assurance, of the names of the par- 
ties and of all the witnesses thereto, and of the person or 
persons for whose life or lives such annuity or rent-charge 
shall be granted, and of the person or persons by whom the 
same is to be beneficially received, and of the pecuniary consi- 
deration or considerations for granting the same, and the annual 
sum or sums to be paid, shall be enrolled in the High Court 
of Chancery in the form or to the. effect f ollowing, with such 
alterations therein as the nature and circumstances of any par- 
ticular case may reasonably require, otherwise, every such deed, 
bond, instrument, or other assurance, shall be null and void to 
all intents and purposes f and the form of the memorial in ap- 
propriate columns is then prescribed. 

The 5th section gives .a judge of K. li. or C. I*, (omitting 
Exchequer and Courts of Equity) summary power, by sum- 
mons and order, to compel the delivery of a copy of the deed 
to any applicant, and power to examine with the original. 

Sect. 6 enacts, that if any part of the consideration for the 
purchase of any such annuity or rent-charge shall be returned 
to the person advancing the same, or in case such considera- 
tion or any part of it shall be paid in notes, if any of the notes, 
with the privity and consent of the person advancing the same, 
shall not be paid when due, or shall be cancelled or destroyed 
without being first paid, or if such consideration is expressed 
to be paid in money, but the same or any part of it shall be 
paid in goods, or if the consideration or any part of it shall be 
retained on pretence of answering the future payments of the 
annuity or rent-charge, or any other pretence, in all and every 
the aforesaid cases it shall be lawful for the person by whom 
the annuity or rent-charge is made payable, or whose property 
is liable*to be charged or affected thereby, to apply to the 
Court in which any action shall be brought for payment of 


(a) See former act, 17 G. 3, c. 26, and present act, 53 G. 3, c. 141 j 3 G.4, c.92; 
7 G. 4. c. 75. 
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the annuity or rent-charge or judgment entered, by motion to 
stay proceedings on the action or judgment; and if it shall 
appear to the Court that such practices as aforesaid, or any of 
them have been used, it shall and may be lawful for the Court 
to order every deed, bond, instrument, or pther assurance, 
whereby the annuity or rent-charge is secured, to be cancelled, 
and the judgment, if any has been entered, to be vacated. 

The statute contains other enactments declaring void all 
annuities as to infants, and relative* to extortion of annuity 
brokers, and exceptions with respect to annuities charged on 
property of adequate value, whereof the grantor was seised in 
fee, See. 

In considering the practical application of this statute, the 
distinction between the general jurisdiction of the Court over 
warrants of attorney, and the particular power given by the 
Gth section to the Court to interfere on summary motion, 
should be constantly kept in view. The first section declares 
the instruments void in cases where .there ought to be, but has 
not been, a proper memorial; but that section gives the Court 
no power to interfere summarily to set aside any deed or in- 
strument on account of a defect in the memorial ; and, there- 
fore, when that is the objection, although the deeds arc void, 
yet no motion to the Court of Law can be made except- 
ing to set aside a warrant of attorney, constituting one of the 
securities, and then that summary motion is founded princi- 
pally upon the common law jurisdiction of the Court over war- 
rants of attorney authorizing a judgment in that Court.(y) 
But when a case can by affidavits be brought within the precise 
terms of the 6th section, then a Court of Law has power 
(at least when an action is depending) to order the deeds 
and all other securities to be cancelled ; but which enactment 
is not imperative, but merely discretionary , to vacate secu- 
rities either absolutely, or on terms, according to the circum- 
stances and justice of each case.(z) And even where too 
large a sum had been retained by the grantee’s attorney with 
his knowledge, the Court refused to set aside the securities 
altogether, but referred the matter to the master to report 
what part of the sum charged for costs should be deducted, (z) 

(y) Per Cur. 1 June. A, D. 1859, the signed in K. B., the latter Court ordered 
Court said that they had no jurisdic- the judgment to be set aside, but said they 
tion to interfere on motion to set aside hud no jurisdiction to order the warrant 
deeds, except in the few cases mentioned of attorney to be cancelled. 6 East, 
in the 6th sect.; but the Court ordered the 241 o. As to the Common L*w jurisdic- 
wnrrdnt of attorney to be delivered up ; tion over warrants of attorney, post, 333, 6. 
and see decision on 17 G.3, Tidd, (-) G milestone's case, K. B. 24th June, 

note (f)$ and where the warrant of at- 1829, MS.; and see 1 B. & C. 61; 4 B. 
tomey authorized only a judgment in C. & Aid, 281 ; 6 B. & Aid. 61. ; 1 Bing. 
P., but by mistake a judgment had been 316. 
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In a late case in the Common Pleas, the Court refused to hear 
a rule for setting aside an annuity, because it appeared that it 
had not been bona fide obtained on behalf of the grantor him- 
self, but of a third person, who had agreed to purchase the 
interest of the grantee, but attempted to raise the objection in 
order to get rid of his agreement. ( a ) 

Courts of Equity have more extensive jurisdiction to cancel 
annuity deeds than a Court of Law, and therefore in some 
cases, especially those where the deeds constitute a cloud over 
or incumbrance upon an estate, it may be preferable to fde a bill 
in a Court of Equity in the first instance, because, as we have 
seen, Courts of Law cannot order the deeds to be cancelled, 
excepting in the few instances enumerated in the sixth section, 
and are even then frequently reluctant to interfere. (/>) 

When a legal estate was originally conveyed by way of mort- 
gage, or had become forfeited, the m rtgagor, although ready 
and offering to pay the debt, had no relief in a Court of Law , 
but was compelled to resort by formal uit to a Court of Equity 
for an account, and to redeem, and which he could not do 
before the hearing in equity ; (c) but now the statute (r) 7 Geo. 


(rt) Fa i rcloi h v. G u me i/, 9 Bing. 45(i. 710. Besides a Court of Law lias not 

(M Underhill v. II or wood, 10 Yes. by the* act power to compel a reconvey- 

218 ; Ilolbrool: v. Sharpe, 19 Vos. LSI ; mice as a Court of Equity can. 

1 Mad. Cli. Pr. 227, 228; ante, vol. i. 

(r) 7 Gen. 2, c. 20, "An Act for the more easy Redemption and Foreclosure of 
Mortgages." 

Whereas mortgagees frequently bring actions of ejectment for the recovery of lands 
and estates to them mortgaged, and bring actions on bonds given by mortgagors to pay 
the money secured by sucb mortgages, and for performing the covenants therein con- 
tained, and likewise commence suits in his Majesty’s Courts of Equity to foreclose 
their mortgagors from redeeming their estates, and the Courts of Law, where such 
ejectments are brought, have not power to compel such mortgagees to accept the prin- 
cipal monies and interests due on such mortgages and costs, or to stay such mortgagees 
from proceeding to judgment and execution in such actions, but sucli mortgagors must 
have recourse to a Court of Equity for that purpose, in which case likewise the Courts 
of Equity do not give relief until the hearing of the cause : For remedy thereof and to 
obviate all objections relating to the same, enacts that where any action shall be brought 
on any bond for payment of the money secured by such mortgage or performance of the 
covenants therein contained, or where any action of ejectment shall be brought in any 
of his Majesty’s Courts of Record at Westminster, or in the Court of Great Sessions in 
Wales, or in any of the Superior Courts in the Counties Palatine of Chester, Lancas- 
ter, or Durham, by any mortgagee or mortgagees, bis, her, or their heirs, executors, 
administrators, or assigns, for the recovery of the possession of any mortgaged lands, 
tenements, or hereditaments, and no suit shall be then depending in any of his Ma- 
jesty’s Courts of Equity in that part of Great Britain called England, for or touching 
the foreclosing or redeeming of such mortgaged lands, tenements, or hereditaments, if 
the person or persons having right to redeem such mortgaged lands, tenement, or 
hereditaments, and who shall appear and become defendant or defendants in such 
action, shall at any time pending such action pay unto such mortgagee or mortgagees, 
or in case of his, her, or their refusal, shall bring into Court where such action shall be 
depending all the principal monies and interest due on such mortgage, and also all 
such costs as have been expended in any suit or suits at law or in equity, upon 
such jnortgag<?, ('such mcney for principal, interest, atid costs to be ascertained and 
computed by the Court where such action is or shall be depending, or by the proper 
officer by such Court to be appointed for that purpose,) the monies so paid to such 
mortgagee or mortgagees, or brought into such Court, shall be deemed and taken to be 


CHAP. V. 
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Mortgage- 
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2 r c. 20, affords mortgagors extensive summary relief at law 
upon bringing the principal money and interest into the Court 
in which the proceeding at law is depending, and upon affidavit 
and motion praying the Court to stay the proceedings of the 
mortgagee in ejectment , or even in an action of covenant or 
debt, on a mortgage deed or bond, («) and by rule of Court 
compelling the mortgagee to reconvcy and return the title- 
deeds ; ( b ) and although the statute contains some exceptions, 
yet it is in geneVal very liberally construed, so as to extend the 
summary relief at law and save the expense of a bill in equity to 
redfeem. (c) But the third section of this act provides that it 
shall not extend to any case where the person against whom 
the redemption shall be prayed shall, by writing signed by him 
or his agent, insist before the mortgage-money has been 
brought into Court that the party praying a redemption has 
not a right to redeem, or that the mortgaged premises are 
charged with other money, or the right to redeem does not 
otherwise exist as stated in the act. The Court of Exchequer 
refused to interfere where the right to redeem was disputed upon 
affidavits, and it was held that this act was meant only to apply 


in full satisfaction and discharge of such mortgage, and the Court shall and may dis- 
charge every such mortgagor or defendant of and from the same accordingly, and shall 
and may by rule or rules of this same Court compel such mortgagee or mortgagees, at 
the costs and charges of such mortgagor or mortgagors, to assign, surrender, or re- 
convcy such mortgaged lauds, tenements, and hereditaments, and such estate and in- 
terest as such mortgagee or mortgagees have or hath therein, and deliver up all 
deeds, evidences, and writings, in his, her, or their custody, relating to the title of such 
mortgaged lands, tenements, and hereditaments unto such mortgagor or mortgagors 
who shall have paid or brought such monies into the Court, his, her, or their heirs, 
executors, or administrators, or to such' other person or persons as he, she, or they 
shall for that purpose nominate or appoint. 

Sect. 2 enacts, that on bills to foreclose, the Court, on the defendant’s request, may 
proceed to a decree before a regular hearing. 

Seet.3. Provided always, that this actor anything herein contained shall not extend 
to any case where the person or persons against whom the redemption is or shall be 
prayed shall (by writing under Jiis, her, or their hands, or the hand of his, her, or their 
attorney, agent, or solicitor, to be delivered before the money shall be brought into 
such Court at Law, to the attorney or solicitor for the other side,) insist either that the 
party praying a redemption has not a right to redeem or that the premises are charge- 
able with other or different principal sums than what appear on the face of the mort- 
gage, or shall be admitted on the oilier side, nor to any case where the right of re- 
demption to the mortgaged lands and premises in question in any cause or suit shall 
be controverted or questioned by or between different defendants in the same cause or 
Suit, nor shall be anv prejudice to any subsequent mortgagee or mortgagees, or subse- 
quent incumbrancer, any tiring in this ac* contained to the Contrary thereof ill anywise 

notwithstanding. 

This statute extends to mortgages where the principal is payable by instalments. Hart 
v, Hosiei', 12 G. 1. And see Bnc. Ab. Mortgage, E. 7 ; 1 Wiis. 80 ; 8 T.lt. 32(5, 410 ; 
3 Bos.&: P. 107 ; and other cases in Chitty’s Col. Stat. 731, in notes. 


(а) 7 Geo, 2, c. 20; Anonymmu, 2 
Chitty’s Rep. 264 ; Berthcm v. Street, 8 
T. It. 326, 410 ; Skinner v. Stacey, 1 
Wils. 80. And see other cases, Tidd, 
1235, 1236. 

(б) 7 G. 2,c. 20. And see cases Chitty’s 


Col. Stat. tit. Mortgage. 

(c) lhitL ; 7 Ves. 489,j 9 Ves. 36 ; 
GimhI title v. Bishop, l Young & 1*344. 
But see GoodtiUe v. Pope, 7 T. It. 185 ; 
and sec cases Chitty’s Col. Stat. 732, in 
notes. 
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to cases where the right to redeem is clear beyond all 
doubt ; ( d) but the Court of King’s Bench, in construing 
this act and another statute containing a clause somewhat simi- 
lar, fully investigated the grounds of opposition, saying that a 
mere colourable objection would not preclude the Court from 
affording relief, and adopted the same rule of construction of 
this very act in favour of a mortgagor, (e) If, however, it 
should appear in answer to the application that the mortgagor 
has legally and for adequate consideration agreed to convey 
his equity of redemption to the mortgagee, then the Court of 
Law will not in general interfere. ( /’) * 

The 4 Ann. c. 16, s. 520, as to bail bonds, and the 19 Geo. 2, 
c. 19, s. 23, as to replevin bonds, after authorizing the assign- 
ment of each from the sheriff and the assignee to sue in his 
own name, nearly in the same terms enable the Court in which 
the action thereon has been brought (and which must always be 
in the Court in which the process in the original action was re- 
turnable,) whether King’s Bench, Common Pleas, or Exche- 
quer, by ride of Court, and consequently on affidavit and rule 
nisi, “ to give such relief to the parties upon the bond as is 
agreeable to justice and reason, and that such rule shall have 
the nature and effect of a defeazance to such bond.”(g) 

This Court (as well as Common Pleas and Exchequer) has 
an exclusive summary jurisdiction (as well of an equitable as of 
a legal nature (A) ) over a warrant of attorney, authorizing a 
judgment in the particular Court, and all proceedings thereon, 
to entertain a motion to set the same aside if it authorize a 
judgment in that particular Court; and it has been usual to 
frame that security under seal, enabling certain attornies 
therein named, or any other attorney of a ■particular Court , to 
appear in that Court as attorney for the party, and to receive 
a declaration in an action, usually of debt, for a named sum at 
the suit of the creditor, and to confess such action, or suffer 


(d) Per Alexander, C. B. ; Goodtitlev . 
Bishop, 1 Young & J. 344, and 1 Barnes, 

in. 

(e) MS. ; and see Rex v. IVrotc&ley, 
1 Bar. & Ado). 648, to shew that a mere 
colourable claim ought not to prevent the 
Court from affording summary relief. 

(/) Goodtitle v. l’ope, 7 T. R. 185. 

(g) See the practice as to the relief 
on bail-bonds, Tidd, 298 to 305, and 
post; and as to replevin-bonds, Chilly's 
CoL Stat. tit. Landlord and Tenant, 676 , 
in notes. The words of 4 Aim. c. 16, s. 20, 
are, And the Court where the action is 
brought may by rule or rules of the same 
Court give such relief to the plaintiff and 
defendant in the original action, and to 
VOL. II. 


the b'lil upon the said bond or other se* 
curity taken from such bail, as is agree- 
able to justice and reason ; and that such 
rulu or rules of the said Court shall have 
the nature and effect of a defeazance to 
such bail-bond or other security for bail." 
The terms of 1 1 G. 2, c. 19, s. 23, are, 

“ And the Court where such action shall 

be brought may by a rule of the same 
Court give such relief to the parties upon 
such bond as may be agreeable to justice 
and reason ; and such rule shall have the 
effect of a defeazance to such bond.” 

(h) Martin v. Martin , S B. 3c Adol. 
934 ; Harrod v. Benton, 8 B. 3c Cres. 
217, not there cited. 

C C 
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judgmebt by nil dicit or otherwise, to be entered up against the 
party, and also authorizing. such attornies respectively to re~ 
lease any errors in the proceeding. Though not usual, it 
yropld be advisable ,ti> frame every warrant of attorney, to 
authorize a judgment or judgments in an action or actions in 
either of the Courts at Westminster, so as to afford the credi- 
tor the option of afterwards proceeding in which Court he might 
please. How or when this peculiar security for a debt, autho- 
rizing a creditor as it were, per saltum, to sign a judgment and 
issue execution, without even issuing a writ, (i) was first invented 
does not appear, but it has now become one of the most usual 
collateral securities on loans of money, or contracts to pay an 
annuity, and for debts, but usually accompanied with some 
other deed or security. 

With respect to form, by particular rules of each of the 
Courts, (A) every person preparing a warrant of attorney, to be 
subject to a defeazance, ought to cause such defeazance to be 
written on the same instrument, or at least a memorandum of 
the substance, (A) but the defect only subjects the attorney to a 
motion, and does not vitiate the instrument. (/) It need not in 
strictness be under seal, though usually so, in order to autho- 
rize thejrelcase of errors, (?») It is further regulated by statute 
3 G. 4, c. 39, for preventing frauds upon creditors by secret 
warrants of attorney, and requiring all such warrants, with 
affidavits of the time of executing the same, to be filed within 
twenty-one days after they have been executed, or the same 
are to be void against the assignees in case of bankruptcy ; 
and by sect. 3, if the instrument is to be subject to a defea- 
zance, the latter ought to be written on the same paper, or the 
instrument will be void;(») but the decisions establish that, 
notwithstanding the express terms in the enactment, it is merely 
void as to creditors, and is not so as against the party him- 
self. (o) The statute 0 G. 4, c. 1G, s. 81 and 108, as to bank- 
rupts, prevents any preference from being obtained by an 
execution founded on a warrant of attorney, unless the goods 

(i) Reeves v. Slater, 7 B. & C. 486 ; (m) Kinnersleu v. Mussti i, Taunt. 

Baddeley v. Shafto, 8 Taunt. 431. 261 ; Brut ton v. Burton , 1 Chit. R. 707. 

As there has been no previous writ, it (h) Dillon v. Edwards, 2 Moore 6c P. 
was therefore held that a warrant of at- 550. 

torney is not a suit within the meaning of (<») Bennett v. Daniel , 10 B. & C. 500, 
1 W. 4, c. 70; Williams y. Williams , 1 but Parke, J. dissentiente ; Aireton v. 
Cromp. 6c J. 387 ; and see Jones v, Clark, Davis , 9 Bing. 740. So although the rule 
ibid. 447. M. 42 G. 3 requires every attorney to 

(fc) R. M. 42 G. 3, K. B. ; R. M. write the defeazance oi^ the instrument, 
4S G. 3, C. P. ; R. M. 43 G. 3, Exc. his omission does not invalidate ,the in- 

(l) Shaw v. Evans, 14 East, 57 0 ; Par ~ strument ; Shaw v. Evans, 14 East, 576 ; 
tridge v. Fraser , 7 Taunt. 307 ; Tidd, Partridge v. Fi'ascr, 7 Taunt, 307 ; Sim- 
546 ; Bennett v. Daniel , 10 B. 6c C. 500* son v. Goode, 2 B. 6c Aid. 568. 
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be seized upwards of two months before the commission or 
fiat ; (p) and the 7 G, 4, c. 57, s. 3&, $3, extends the like pro- 
visions to warrants of attorney executed. ,by 9, person who 
becomes an insolvent debtor ;(q) and since these acts, it is in 
general advisable to require the sheriff to assign goods under a 
fieri facias immediately after the seizure. 

With respect to the form of warrants of attorney and 
cognovits, when executed by a prisoner in custody on nie'sne 
process, the general rule of Hilary term, 1832, pi. 72, in order 
to protect such a prisoner from imposition, either as to the 
amount of the debt or costs, or the summary nature of'the 
security, requires “ the presence of an attorney on behalf of 
the prisoner, expressly named by him, and attending at his re- 
quest, to inform him of the nature and effect of the instrument 
before he executes it, and which attorney is to subscribe his 
name as a witness, and declare himself to be attorney for the 
defendant, and state that he subscribes as such attorney .” This 
rule of all the Courts in effect supersedes the prior distinct rules 
of each Court, which were nearly to the same effect, (r) 

With respect to the time of signing judgment, the general 
rule for all the Courts of Hilary term, 1832, requires leave to 
enter up judgment on a warrant of attorncv, above one and 
under ten years old, to be obtained by a motion in term, or by 
order of a judge in vacation ; and if ten years old or more, then 
upon a rule to shew cause. (*•) 

As the nature of this security enables the creditor to sign 
judgment and issue execution per sallum, without affording the 
debtor any opportunity of pleading illegality or other objection, 
the Courts of King’s Bench and Common Pleas, although vary- 
ing in some respects in their practice on the subject, have 
always considered it necessary to control the security, by 
interfering on affidavit and motion to set it aside; and if 
the objection appear clear and unanswered, will set aside the 


( p ) But if the fiat be not issued within 
two months after the seizure, the execution 
is effectual ; Godson v. Sanctuary, 4 B. 
Adol. 255 ; 1 Ncv. Man. 52. .S. C. 

(9) bharpe v. Thomas, 6 Bing. 416 ; 
Cuming v. Welsfoid, ibid, 502. 

(r) R. E. 15 Car. 2, rcg. 2* K. B. ; R. 
II. 14 and 15 Car. 2, reg. 4, C. I\ ; 11. E. 
4 G. 2, K. B. ; R. T. 14 and 15 G. 2, 
C. P. ; see decisions on those lules, Tidd, 
548 to 550. When executed by a pri- 
soner, care must be observed that the 
attestation complies with the abo\e rule, 
as thBs, “ Signed, sealed, and delivered 
by the said C. D. in the presence of me 
G. II., being an attorney of the Court of 
King’s Bench, expressly named and re- 


quoted by the said C. I), to attend as bis 
attorney at the execution hereof, and to 
witness his execution hereof as his attor- 
ney, and I having before the said C. D. 
executed the same, duly informed the 
said C. 1). of the nature and efFectof this 
instrunKnt, and I subscribe this attesta- 
tion as such attorney, arxJ for the said 
C. D., and at his request, in pursuance of 
the rule of Court in that behalf. 1 ’ This 
rule is construed strictly, Fisher v* Papa - 
Nicholas, 2 Crump. & M. 215. 

(s) See the antecedent and present 
practice and rules of Court still in force 
in Common Pleas and Exchequer, Tidd, 
552 to 555* 
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warrant of attorney, and all proceedings thereon ; or if the facts 
be doubtful, they will either refer them to the master, who may 
receive further affidavits, or the Court will direct an issue, so 
that the truth may be tried by a jury ;(/) and where the affida- 
vits in support of and against a motion to set aside a judgment 
and execution on a warrant of attorney were very contradictory, 
on the question of fact, whether the defendant had executed 
that instrument, the Court of King’s Bench directed an issue to 
try the fact. («) Where a warrant of attorney was given to 
enter up judgment only in the Common Pleas, and judgment 
had by mistake been entered up in King’s Bench, the latter 
Court set aside the judgment, but held that they had no juris- 
diction to order the warrant of attorney to be vacated. ( v ) 
Motions to set aside this security form a considerable part of 
the business of this Court. In setting aside a warrant of attor- 
ney, the Court of Law combines the jurisdiction of a Court of 
Equity as well as of a Court of Law, so as to have power to in- 
terfere even on mere equitable grounds. And such an appli- 
cation may be made not only by the defendant who executed it, 
or his representatives, but also by a creditor or landlord, or 
other third party prejudiced by it.(.i) And therefore where A. 
being indebted for rent to her landlord, the latter proposed to 
C., her son-in-law, to take his promissory note as security, and 
C. said he would give an answer in a week or ten days, and the 
landlord then asked him whether A. owed him any thing, and 
he replied that she did not, or what she did owe he considered 
as a gift, and within the ten days A. executed a warrant of 
attorney to C. upon which judgment was entered up, execution 
issued, and C. took possession of the goods : the Court, con- 
sidering the representations and conduct of C. to have been 
intended to defraud the landlord, set aside the warrant of 
attorney at his instance. (*) The Court of Exchequer in one 
case refused to entertain a summary application to set aside a 
warrant of attorney on the ground of alleged illegality, consi- 
dering that the application for such should be to the equity side 
of that Court, (y) but probably a different doctrine would now 
be entertained, (y) 

A warrant of attorney authorizing a judgment to be entered 
in the Court of Common Pleas, seems in some respects a pre- 
ferable security to a creditor than a warrant of attorney autho- 


( t ) George v. Stanley, 4 Taunt. 68:3. 
(«) Gurney v. Langlands , 5 B. & Aid. 
530. 

(w) 6 East, $41 a ; Tidd, 9th edit. 52 1. 

(x) Martin v. Martin, 3 B. Sc Adol. 


934; Harrod v. Benton, P B. & C. 217, 
not there cited. 

(y) Matthews v. Lewis, 1 Anst. 7; 2 
Man. Excli. Pr. 500, note (c) ; but a quaere 
is added, aud see post . 
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rizing a judgment in King’s Bench, because in Common Pleas CHAP V. 

the Court will not interfere to set it aside on the ground of : — — 

usury, &c. excepting upon just terms, viz. of paying the 
principal sum and legal interest actually due. (z) But the 
Court of King’s Bench will, without imposing any terms, can- 
cel a warrant of attorney, and set aside a judgment and execu- 
tion thereon, upon the ground of usury, fraud, or other 
illegality, unless the party signing the warrant of attorney 
induced a third person to purchase the debt by representing it 
was legal or justly due.(«) If a creditor hold other securities 
besides a warrant of attorney, and apprehend that if he pro- 
ceed on the latter the debtor will move to set it aside under 
pretence of usury or other illegality, and swear so strongly as 
to induce the Court to refer the matter to the master, and en- 
danger the result, then it may be more advisable to bring an 
action on the covenant contained in the other security, because 
the defendant will not then be enabled to avail himself of his 
own oath or evidence, and a jury may not credit the defence; 
or if the defendant should suffer judgment by default, the 
Court w'ould not afterwards interfere ; so if the debtor’s bank- 
ruptcy or discharge under the Insolvent Act be apprehended, 
then an adverse judgment in an action would be preferable to a 
judgment on a warrant of attorney, since the statutes 3 G. 4, 
c. 39, G G. 4, c. 1G, s. 108, 1 \V. 4, c. 38, as to bankrupts ; and 
7 G. 4, c. 57, s. 33, as to insolvents. 

Each of the superior Courts, although it may not in other officers of the 
respects have any criminal jurisdiction, has a summary jurisdic- 
tion over all its own immediate officers, in compelling them to 
return excess of fees, or attaching them for any official miscon- 
duct ; (5) and also over sheriffs, who arc considered officers of 
the Court ;(<?) and by express statute, the Courts or a judge 
may, on petition, summarily by order punish gaolers, bailiffs, 
and others, employed in the execution of process, and who may 
have been guilty of extortion or other abuse in their office or 
place, and compel them to make reparation to the party in- 


(s) SembU, Tidd, 9th edit. 5 47 ; 

Himlk v. 0 ’ linen, 1 Taunt. 413 : Brown 

v. Holt, 4 Taunt. 587 ; Coke v. Brummcll , 
8 Taunt. 439, in C. P. But in Parsons 
v. H inthorn , C. P. 21 December, 1829, 
Tindal, C. J. seems to think such practice 
hi C. P. incorrect ; Roberts v. Goff, 4 B. 
& Aid. 92, Kfc B.; Archboid, by T. 
Chitty^ vol. ii. 496, note (c). It should 
seem that the practice in K. B. is the 
most sound, and that neither a Court 
of Law nor Equity ought to impose 


terms when an act of parliament declares 

that a security shall be void on account of 
usury, Sue. See Barnard v. Young, 17 Ve«* 
44. 

(а) Davison v. Franklin , 1 B. Sc Adol. 
142. 

(б) Tidd, 57, 58 ; Martin v. Bold, 7 
Taunt. 182 ; 2 Marsh. 487 ; S. Cl Spar- 
row v. Cooper , 2 Bl. R. 1314; Pater v. 
Croome, 7 T. Ii. 336 ; Wortley v, Palter, 
5 Taunt. 180. 

(c) Tidd, 58. 
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Attornics and 
articled clerks. 


jured, and the costs of the complaint ;(d) and where a sheriff’s 
officer, on arresting a party, received from him a larger sum 
than he was liable to pay as a caption fee, the Court of Ex- 
chequer on motion referred it to the master to ascertain the 
proper fee, and ordered the officer to restore the surplus, and 
pay the costs of the application, (<?) although the party might 
have sustained an action at common law for the excess, or have 
sued for the penalty incurred by the extortion. ( e ) 

By ancient statutes ignorant and’ unskilful attornies may be 
punished and prohibited from practising, (f) So an attorney, 
who is imprisoned, is prohibited from practising whilst in cus- 
tody, and if he do, he may be struck off the roll, (g) And the 
12 G. 1, c. 2D, s. 4, enacts, that if any person, who has been 
convicted of forgery or perjury, or subornation of perjury or 
common barretry, shall act or practise as an attorney or solicitor, 
or agent in any suit or action in any Court of law or equity in 
England, the judge or judges of that Court shall upon com- 
plaint or information thereof examine the matter in a summary 
way in open Court, and if the offence be established to the 
satisfaction of the judge or Court, lie or they shall cause the 
offender to be transported for seven years as a felon. (A) So if 
an attorney practise for the profit of an unqualified person, he 
may be struck off’ the roll, and the unqualified person may be 
imprisoned for a year, (i) But the attorney may, after a time, 
on petition and satisfactory affidavit, be admitted, notwith- 
standing the strong terms of the act, that lie shall be for erer 
afterwards disabled from practising as an attorney or solicitor, (k) 
But independently of these and numerous other express 
regulations and penalties to which attornics and solicitors are 
subject, each of the Courts has summary jurisdiction over at- 
tornies of their own Court, when guilty of professional miscon- 
duct, (l) and this, although the malpractice was in an inferior 


(</) 32 G. 2, c. 28, 3. 11 ; and sec 
Ex parte Evans , 2 Bos. J*. Pul. 83, as to 
the Court in which the application under 
this act must be made. 

(«) Hutson v. Edmonds , 4 Price, 309, 

(f) Over ignorant and dishonourable 
attornics, 4 IL 4, c. 18; 32 il. 8, c. 30, 
a. 2; 3 J. 1, c* 7 ; 12 U. 1, c. 29; 2 G. 
2* c. 23. 

(g) 12 G. 2, c. 13, s. 9. against an 
attorney practising whilst a prisoner. 
Whetham v. Needham and another , Barnes, 
44. 

( h ) This is one of the strongest in- 
stances of summary criminal jurisdiction 
that has ever been enacted. 

(0 22 G,2,c. 46, s. 11 ; In re Jackson 
and atwthcr , 1 B. & C. 270 ; 3 Dowl. Sc 
11. 260, S. C.; In re Garbatt, 2 Bing. 


74; 9 Moore, 157, S. C.; Williams v. 
Jones , 5 H. & C. 108; Ex parte Whatton, 
5 Ii. vV Aid. 824. In the matter of Squire , 
infra, n. (&). 

( k) R. v. Greenwood , 1 Sir W. Blac, 
222 ; but see Ex parte Frost , 1 Chitty's 
Rep. 558. However, in Easter term, 
1830, Mr. Squire, who had been struck 
off the roll under this clause, for permit- 
ting an uncertificated conveyancer to serve 
process in the country for remuneration, 
was, on petition signed by very numerous 
practitioners and an affidavit, readmitted; 
and see Ex purte Yates , 9 Bing. 455. 

(0 See in general urife, p, 33 ; Tidd, 
87 to 90, 478 ; and 1 T. Chitty s Arch- 
bold, 40, 41 ; Archbold's Prac. C. P. 
edit. 1834, tit. Attornics, 16 to 24. 



OF COURT OF KINO’S BENCH. 


339 


Court, as in the County Court. (»») Nor is it necessary that 
the misconduct should have been in the course of any suit ; and 
it seems to be a general vule that when the employment of an 
attorney is so connected with his professional character, as to 
afford a presumption that he was employed in consequence of 
that character, the Court will interfere in a summary way to 
compel him to perform his duty, at least in accounting for and 
paying monies received by him for the use of the client ; (») and 
where an attorney in England had for many years acted as the 
agent of persons abroad, but for whom precisely, in conse- 
quence of several changes of parties by death, it did not appear, 
and he had received from the Prize Court in England large 
sums, without paying or accounting, this Court, upon affidavit 
and motion, referred the rule to Mr. Justice Bayley, who com- 
pelled the attorney to pay over the balance in hand, on re- 
ceiving an adequate indemnity against supposed claims to be 
approved by the Master, although it was insisted that as the 
attorney had issued no process, and had acted only as agent, 
and not in any respect as an attorney of this Court, and as the 
real claimant was doubtful, the Court had no summary juris- 
diction over liim.(o) In a late case, where an attorney had 
received money to the use of his client, and not accounted for 
it, and had afterwards become bankrupt and obtained his certi- 
ficate, the Court refused on motion to order him to repay the 
money so received, because the account was a debt barred by 
the certificate ; (/>) but declared that if the attorney had com- 
mitted fraud in the receiving and not accounting, then the 
Court, in the exercise of its general jurisdiction over its officers, 
would have enforced such payment as a modification of the 
punishment, which it might otherwise inflict for his miscon- 
duct. But they considered that to deprive the attorney of the 
benefit of his certificate under the fiat against him, the case of 
fraud ought to be clear, and that the attorney should have 
notice, by the form of the rule, that the application was of a 
penal nature, and that it was not enough merely to require him 
by the rule to shew cause why he should not pay over the 
money. (/>) If an attorney in that character, and with reference 
to a suit depending in Court, give an undertaking in writing 
to appear, or an undertaking to pay the debt and costs, as “ I, 
the undersigned, agree to pay the debt and costs in this action, 
16tli July, 18J0. John Green.” the Court, of which he is 

an attorney* will on a summary application compel bim,to per- 

• __ __ _ _ _ 

(«•) 1C vans v. , 2 Wils. 382 ; 1 Bing. 91,3. C. 

In re Farmer , 3 Dowl. & R. 602. (o) In re Woaif, 2 Clulty’s Rep, 68. 

(n) In re Executors of Aitkin, 4 B.& ( p ) In re Iionner, Gent , one, 6fc. 4 B. 

Aid, 47 \ Ex parte Hall, 7 Moure, 4 37; Sc Ado!. 811. 


CHAP, V. 
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CHAP. V. form it, although it were void by the statute against frauds, for 
S»ct. III. no j stating the consideration, in respect of which it was 
signed ; (q) but it is the safest course to apply to the Court in 
which the attorney has been admitted, although the under- 
taking refer to a suit depending in another Court ; (r) and it is 
obvious that an action for nonperformance of the undertaking 
would fail, and a summary application is the only course; though 
in cases merely of negligence , and not of want of integrity, the 
Court will not interfere summarily,* and will leave the party 
complaining to his action. ( s ) We have seen that a Court of 
Equity will by injunction prevent an attorney from being con- 
cerned or acting against his former client, in a matter where 
his previous employment for the client afforded him important 
information, which he might subsequently use materially against 
such client, (t) and a Court of Law appears to possess the like 
jurisdiction, though it will not be exercised, unless it be shewn 
that there is strong ground to expect that the attorney will 
abuse the confidence formerly reposed in him. («) It was held 
recently (A.D. 1832) in the Exchequer, that the Courts have 
at common law an inherent jurisdiction independently of 2 
G. 2, c. 23, s. 23, to tax the bills of attornies practising 
therein, and therefore may refer to taxation, without imposing 
the terms of undertaking to pay;(ir) but in the last case in 
King’s Bench (A.D. 1833) the contrary was decided, (y) All 
the Courts exercise summary jurisdiction over questions be- 
tween attornies and their articled clerks, in compelling a return 
of a part of the premium and otherwise. (:) 

Imperative Whilst noticing these principal instances of summary juris- 

ieffuit in b ro fiction g* ven by particular statutes, it may be proper to notice 
cecdings for an instance, somewhat of summary and peculiar jurisdiction, 
petitions*!^ p 0 ™ connected with the practice of elections. The 9 G. 4, c. 22, 
G. 4 , c. 2*. s. 57 & 03, contains enactments under which costs incurred by 
opposing a petition against the return of a member of parlia- 
ment, may be recovered against any one of several persons, 
who have signed it ; and the act declares that the certificate 

(q) Evans v. Duncombc ; and In re Bcnnet , id. 169. 

Greaves, 1 Crornp. 372 to 676; and see (t) Ante, vol. i. 705, 706, 714. 

Hall v. JsJiurst, S Tyr. 420. Grissell v. Peto, 9 Bing. 1 ; John • 

(r) IhuL; and In tv Greaves, 1 Cromp. son v. Marriott, 2 Cromp. & J. 185. 

& J* 374, note (a). (x) ITatson v. Potto to, 2 Tyrw. *10 6. 

(s) Ante, S3; Tidd, 86 ; Beal v. I.ang- {y) Clutterhuck v. Combes , 5 B. & 

stuff, <2 Wiis. 371; In re Laurence, 2 Adolp. 460 ; see post. Chancery, 

Moore, 665; Short v. Pratt, 7 Moore, (a) Tidd, 68; 1 Archb. K. B. by T. 

4524; 1 Bing. 102, S. C. ; Er parte Chilty, 16; Ex parte liaylcy, 9 B. & 

Brooks, 1 Bing. 105 ; Pitt v. Yaldm, 4 C. 691 ; *2 Bamardiston’s R. 5227, 231 ; 
Burr. 2060; In re Jones, 1 Chilty 'a Ucp. JEIr parte Promkind, 3 13. 8c Aid. 357 $ 
651,652; JR. Tew, Sayer, 50; R, v. 1 Chit. 11. 69 i. 
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of the Speaker of the House of Commons as to the. amount of CHAP. V. 
costs, shall be conclusive evidence of the amount of the claim S«ot. III, 
for costs, and shall have the force and effect of a warrant of 
attorney to confess judgment, and the superior Courts at 
Westminster, or rather that in which the action for the costs 
shall be commenced, shall give effect to the certificate accord- 
ingly. This very singular enactment certainly affords a more 
summary proceeding for such costs than by tlie intervention of 
a jury, as at common law. ( z ) 


At common law the Courts of law would in general in a de- 
gree protect their oivn officers, when acting bona fide in exe- 
cuting the process of the Court, (as a sheriff' acting in obedience 
to a writ of fieri facias,) from the risk of double liability to two 
different claimants, as where he had seized goods under a writ 
of fieri facias, provided he applied to the Court as soon as he 
found himself in peril; as if upon such seizure he had notice 
that the party, whose goods he had taken, had committed an 
act of bankruptcy, and that assignees claimed the property, 
or there was a reasonable doubt whether the goods were not 
liable to an extent of the crown, the Court would enlarge the 
time for returning the writ, when ruled by the plaintiff' to do 
so, until he or the assignees had indemnified him or had inter 
se settled their mutual claims, (h) and would compel the adverse 
claimant to try the right., whilst the proceeding against the 
sheriff' or officer was suspended, or upon the terms of his bring- 
ing the proceeds into Court to abide the result. At common 
law this was the only mode of relief to the sheriff', who had 
seized goods in settlement, for he could not then file a bill of 
interpleader, because, as observed by 1 -ord Kid on, “ A person 
could not file a bill of interpleader, who was obliged to put his 
case upon this, that us to some of the parties he might be a 
wrongdoer, as by the seizure and temporary detention of the 
goods;” (c) for the same reasou the Court of King’s Bench, on 
the motion of an auctioneer, who had, before notice of any 
third person’s claim, sold under an execution by the direction 
of the sheriff’, gave him leave to bring the proceeds into Court, 
with a stay of actions against him. (</) But when the sheriff’ 


3dly, In fur- 
therance of the 
Court’s own ju- 
rist] iction mid of 
the extension of 
jurisdiction of 
the Courts of 
law by the /h- 
ter pleader Act , 

1 2 VV. 4, 

c. :>8, 9. 6. («) 

Belief to she- 
riffs. 


(s) See 9 G. 4, c. 22 ; and Gurney v. 
Gordon , 2 Tyr. 616. 

(«) As to bills of interpleader in equity 
see Chit. Eq. Dig. Pleading, 780 ; Prac- 
tice, 894, 1110; 1 Mad. Cb. Pr. 173 to 
182 ; jost, Chfticcry. 

(6) Sec decisions at common law, 
Wells v. Pickman, 7 T. 11. 174 ; M* George 
v. Burch, 4 Taunt. 585 ; JR. v. Bridm , 


7 Taunt. 294 ; 1 Moure, 43 ; 2 Chit. R. 
204, utul other cases ; Tidd, C20, note ( q ), 
1017, 1018 ; id. Sujipl. 183 ; 2 Arch, by 
T. Chilly, 759 to 701 ; but see Hartley 
v. Stead, 8 Moore, 4 GO ; Saunders v. 
Sheriff of Middlcse r, 3 B. & Aid. 95; 
Ktchclls v. Lovatt, 9 Price, 54. 
(c)Stingxby v. Boulton, 1 Vcs.& B. 33 4# 
(tl) MS. 



JURISDICTION OP SUPERIOR COURTS. 


GHAP. V. 
III. 


of Hertfordshire by his under-sheriff hastily returned on writs 
pf fieri facias, that he had seized goods, and they remained on 
band for want of buyers, the Court of King’s Bench refused 
leave to amend his return on affidavit that writs of extent had 
since been received for sums exceeding the value of such goods, 
because he ought to have made more diligent inquiry before 
be returned the writ, (e) This interference at common law was 
improved and extended by 1 & 2 W. 4, c. 58, s. 6, which, after 
reciting that difficulties sometimes arise iu the execution of 
process against goods and chattels issued by or under the au- 
thority of the said Courts, by reason of claims made to such 
goods and chattels by assignees of bankrupts, and other persons, 
not being the parties against whom such process had issued, 
whereby sheriffs and other officers are exposed to the hazard and 
expense of actions, and it is reasonable to afford relief and pro- 
tection in such cases to such sheriffs and other officers, therefore 
enacts, “ That when any such claim shall be made to any goods 
or chattels taken or intended to be taken in execution, under 
any such process, or to the proceeds or value thereof, it shall 
and may be lawful to and for the Court, from which such pro- 
cess issued, upon application of such sheriff or other officer, 
made before or after the return of such process, and as well 
before as after any action brought against such sheriff or other 
officer, to call before them by rule of Court as well the party 
issuing such process as the party making such claim , (f) and 
thereupon to exercise for the adjustment of such claims, and 
the relief and protection of the sheriff or other officer, all or 
any of the powers and authorities hereinbefore contained, (g) 
and make such rules and decisions as shall appear to be just, 
according to the circumstances of the case, and the costs of all 
such proceedings shall be in the discretion of the Court.” If 
the sheriff have accepted the indemnity of a third person, (A) 
or has paid over the proceeds to the judgment creditor, (i) he 
will not be relieved under this act. And the application must 
be at the first opportunity, and the affidavit positively deny col- 
lusion. (A) Where in consequence of a claim by assignees to 
goods taken by a sheriff under a fi. fa., the latter applied to 


(f) MS* A. D. 1818; but see Hutson 
v. Hatfield, 3 B. & Aid. 204, contra ; 
and see Anderson v. Calloway, 1 Cromp. 
8c M. 182 ; Cook v. Allen , id. 51 2. 

(/) Semble , that this act e\tends to 
every claim, whether at law or iu equity, 
and renders doubtful the accuracy of 
Sturgfss v. Claude, 1 Dowl. Rep. 505. 

(g) Refers to sections 1, 2, 5, 4, 5, 


which see infra, 

( h ) Tucker v. Morris , 1 Cromp, & M. 
73. 

(i) Anderson v. Calloway, 1 Cromp. & 
M. 182; 3 Tyrw. Rep. 287. S. C., by 
name of ChaUm v. Anrieeson ; and see 
Saunders v. Sheriff of Middlesex, 3 B. Sc 
Aid. 95. 

( k ) Cook v, Allen, 1 Crcmp. Sc M.542* 
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the Court and obtained relief according to this act, it appears CHAK V* 

to have been considered that the Court could not allow the — — Li — i— 

sheriff the costa of necessary possession, but merely suffered 

him to withdraw from the possession in case the plaintiff in the 

execution did not appear to the rule. ( l ) But when a sheriff 

had taken goods in execution, and on an adverse claim being 

made to them, obtained a rule under the 6th section of this act, 

to which the claimant did not appear, the Court barred the 

claim and ordered the party, who had made such claim, and 

thus abandoned the same, to pay the execution creditor his 

costs of shewing cause against the rule, unless cause should be 

shewn by the claimant in six days from service of such order ; (»») 

but no costs were allowed to the sheriff, which is a hardship, 

requiring relief, (m) In a late case where goods had been taken 

by the sheriff under a fi. fa. and sold by him, and another 

fi. fa. having been issued in the mean time against the same 

goods, and another party claimed title to the property against 

the defendant and the sheriff, and complained that the goods 

had been sold improvidently and in spite of notice from such 

claimant, the Court of King’s Beach made an order under 

the act, protecting the sheriff from such multiplied liability 

upon proper terms. (//) 

Excepting in the case of a sheriff and of a seizure under pro- Relief at law in 
cess, a person sued for a debt or for goods, and being a stock- jVr tia" hiu-r- 
holder, bailee, or agent, although lie claimed no interest or ntl » 1 

benefit in the subject in dispute, could not have any relief at 
law, and was obliged to file a bill of interpleader in a Court of 
Equity at great trouble and expense. ( o ) The statute 1 & 2 
W. 4, c. 58, remedies, to a certain extent, this evil, and whilst 
it makes considerable inroad on the prior exclusive jurisdiction 
of a Court of Equity, greatly enlarges the jurisdiction of all the 
Courts of Law at YVestminstcr, and of the Common Pleas at 
Lancaster, and Court of Pleas at Durham. The first section, 
after reciting that it often happens that a person sued at law 
for the recovery of money or goods, (p) wherein he has no in- 
terest, and which are also claimed of him by some third party , 


(0 Field v. Cope , 2 Tyr. Rep. 458. 

(m) Perkins v. Ben low , 3 Tyr. Rep. 
51. This decision appears to be analo- 
gous to the practice in equity on an in- 
terpleader bill ol making the unsuccessful 
claimant pay the costs his false claim oc- 
casioned. 

00 Slowman v. Bach , 3 B. 6c Adol. 
103. 

(a) 7 Term R. 174; Smith's Ch. Pr. 
351 to 358 ; 1 Madd. Ch, Pr. 173 to 182 ; 


Chit. Kq. Dig. Prac. XIV., Bill of Inter- 
pleader, 894, 1 1 10, and post . 

(p) This recital shews that it was the 
intent of the legislature to confine the re- 
medies given by the act to money de- 
mands and claims on goods) but, as ob- 
served in 2 Dowl. Stat. 570, there seems 
to be no reason why the act docs not ex- 
tend to trespau for good 3 or to covenant 
(or rent, &c. 
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has no means of relieving himself from such adverse claim but 
by a suit in equity against the plaintiff and such third party, 
usually called a Bill of Interpleader , which is attended with ex- 
pense and delay ; for remedy thereof enacts, that upon applica- 
tion, made by or on behalf of any defendant, sued in any of his 
Majesty’s Courts of Law at Westminster, or in the Court of 
Common Pleas in the County Palatine of Lancaster, or the 
Court of Pleas of the County Palatine of Durham, in any ac- 
tion of assumpsit, debt, detinue, or trover, such application being 
made after declaration and before plea, by affidavit or other- 
wise, shewing that such defendant does not claim any interest 
in the subject matter of the suit, but that the right thereto is 
claimed or supposed to belong to some third party who has 
sued or is expected to sue for the same, and that such defendant 
does not in any manner collude with such third party, but is 
ready to bring into Court or to pay or dispose of the subject 
matter of the action in such manner as the Court (or any judge 
thereof) may order or direct, it shall be lawful for the Court, 
or any judge thereof, to make rides and orders calling upon 
such third party to appear and to state the nature and particu- 
lars of his claim, and maintain or relinquish his claim, and upon 
such rule or order to hear the allegations as well of such third 
party as of the plaintiff, and in the meantime to stay the pro- 
ceedings in such action, and finally to order such third party to 
make himself defendant in the same or some other action, or to 
proceed to trial on one or more feigned issue or issues, (</) and 
also to direct which of the parties shall be plaintiff or defend- 
ant on such trial, or, with the consent of the plaintiff and such 
third party, their counsel or attornies, to dispose of the merits 
of their claims and determine the same in a summary manner, 
and to make such other rules and orders therein as to costs (»•) 
and all other matters as may appear to be just and reason- 
able. (s) 


(g) Sec an instance of buch feigned is- the practice is the same under this scc- 

suc, Duron v. Yates , 5DA Adolp. 313. tion, though the party ultimately unsuc- 

( r) in equity, the plaintiff in a bill of ccssful must repay the amount, Ducar v. 

interpleader properly tiled is entitled to Mackintosh, 3 Moore & S. 174 ; Cotter v. 

costs out of the fund, Campbell v. Bank of hngland, id, 180. 

mans, 1 Sim. & Stu. 462; mul scmble, 

( 5 ) The act also contains the following sections : — Sect. 2 enacts, that the judgment 
in any such action or issue as may be directed by the Court or judge, and the decision 
of the Court or judge in a summary manner, shall be fmal and conclusive against the 
parties and all persons claiming by, from, or under them. Sect. 3 enacts, that if such 
third party shall not appear upon such rule or order, to maintain or relinquish his claim, 
being duly served therewith, or shall neglect or refuse to comply wi^h an\ rule or 
order to be made after appearance, it shall be lawful lor the Court or judge to declare 
such third party, and all persons claiming by, from, or under him, to be for ever barred 
from prosecuting his claim against the original defendant, his executors, or adminis- 
trators, saving nevertheless the right or claim of such third party against the plaintiff, 
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As the proceedings under this statute, as well in relief of 
sheriffs as of other persons, are in many respects analogous 
to and in lieu of the remedy in equity by a bill of interpleader, 
it will frequently, at least in doubtful cases, be expedient to 
examine the practice and decisions in Courts of Equity upon 
such a bill. (/) It has been supposed that this act does not ex- 
tend to equitable claims, but the relief is not in terms restrained 
to legal claims. (//) The act does not take away the right of a 
party to file a bill of interpleader, for the remedy is merely con- 
current ; though if a sheriff’ or stakeholder have filed such a 
bill, then, having made his election, the Common Law Courts 
will not interfere, (u) A party who has paid over the pro- 
ceeds to the execution creditor, (r) or has so connected himself 
with one of the claimants as to accept his indemnity, will not be 
relieved under this act ; (//) nor will the Court always interfere 
in favour of a person who has unnecessarily and officiously sub- 
jected himself to the double risk ; (^r) and with analogy to the 
practice in equity on bills of interpleader, a party who still in- 


and thereupon to make sueh order between such defendant and the plaifttil]', as to costs 
and other mallei. s, as may appear just and reasonable. Sect. 4 provides, that no order 
shall be made, in pursuance of this act, by a single judge of the Court of Pleas of the 
said County Palatine of Durham ulio shall not also in* a judge of one of the said Courts 
at Wesi minster, and that every order to be made in pursuance of this act by a single 
judge not sitting in open court shall he liable to be rescinded or altered by the Court, 
ill like manner us other orders made by a single judge. S*ct. 5 provides also, that if 
upon application to a judge in the first instance, or in any later stage of the proceed- 
ings, he shall think the matter more lit for the decision of the Court, it shall be lawful 
for him to refe r the matter to the Court, and thereupon the Court shall and may hear 
and dispose of the same in the same manner as if the proceeding Imd originally com- 
menced by rule of Court instead of the order of a judge. Sect. 7 enacts, that all 
rules, orders, matters, and decisions to be made and done in pursuance of this act, ex- 
cept only the affidavits to be filed, may, together with the declaration iu the cause, (if 
any) be entered of record, with a note in the margin expressing the true date of such 
entry, to the end that the same may he evidence in future times, if required, and to 
secure and enforce the payment of costs directed by any such rule or order, and every 
such rule or order so entered shall have the force and effect of a Judgment (except only 
as to becoming a chatge on any lands, tenements, or hereditaments,) and in case any 
costs shall not be paid within fifteen days after notice of the taxation and amount 
thereof given to the party ordered to pay the same, his agent, or attorney, execution 
nmv issue for the same by fieri facias or capias ad satisfaciendum adapted to the case, 
together with the costs of such entry and of the execution, if by fieri facias, and such 
writand writs may hear teste on the day of issuing the same, whether in term or vacation, 
and the sheriff or other officer executing any such writ shall he entitled to the same 
fees, and no more, as upon any similar w rit grounded upon a judgment of the Court. 


(t) See in general Chit. Eq. Dig. 
Pleading, 780 id. tit. Practice, 894, 1110; 
1 Madd. Ch. Pr. 17:3 to 182, and post. 
Chancery. 

(u) Sturgess v. Claude , 1 Dow I. R. 

505 ; Tidd. Supp. 190 ; but note the re- 
port of that case does not distinctly shew 
the ground of decision by the single judge ; 
why ought not a sheriff' to be protected at 
law, uyless he flas made his election hy 
filing a bill of interpleader ? In general 
a bill of interpleader is sustainable, 
though the demand of one claimant is of 


a legal nature arid the other of an alleged 
equitable right, Morgan v. Morsack, 2 
Merivale’s R. 1 11 ; 1 Madd. Ch. Pr, 173, 
17 1. If so, the case in 1 DowJ. R. 505, 
a* reported, is not correct; but see Bar - 
day v. Curtis, 9 Price, 661. 

(x) Anderson v. Galloway , 1 Cromp. 5c 
M. 182 , 3 Tyr. R. 237, S. C. 

(y) Tucker v. Morris, 1 Cromp , 5c M. 
73; 1 DowL R. 639, S. C. 

(z) Belcher v. Smith , 9 Bing, 82; 2 

Moore & 8. 184, 3. C. , 
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sista on a lien, and therefore is himself a claimant, will not be 
relieved, (a) unless the lien were of such a nature that it must 
have been satisfied by the successful claimant, whichever party 
he might be, and the party applying for relief limited his claim 
to such lien. ( b ) Where goods consigned to A. were housed 
at the London Docks, and were, claimed by B., and the dock 
company required an indemnity of A., the original consignee, 
before delivering them to him, and A. refused, and brought 
an action of trover with counts for special damage for the de- 
tention ; on motion by the company for relief under the in- 
terpleader act, 1 & 2 W. 4, c. 58, B., upon due notice, not 
appearing, the Court held that the claim of B. against the 
company was barred, but that A. ought not to be precluded 
from recovering for his special damage, if any ; (e) the rule there- 
fore was that on the defendant’s undertaking to deliver up the 
wine, then if A. should accept the same the action should be 
discontinued on payment of costs by the defendants; but 
if A. should go on with the action the count in trover should 
be struck out, and A. proceed for the special damage only, (c) 

As the statute in express terms is limited to summary inter- 
ference in actions of assumpsit, debt, detinue and trover, many 
cases will arise when the act will not apply, and when it will 
still be necessary to apply to a Court of Equity for relief, (d) 
Frequently a plaintiff has an election to proceed in an action of 
trespass or of trover, and if he wish to avoid a summary appli- 
cation under the interpleader act, he may do so by issuing his 
writ and declaring in trespass. So by declaring in covenant 
on a lease instead of debt, it would seem doubtful whether the 
Court could interfere under the terms of that act, and case and 
replevin are certainly not actions within the act. 

Another modern improvement in the administration of justice 
in Courts of Law has been introduced in invasion of the pre- 
vious exclusive jurisdiction of Courts of Equity, by the statute, 
1 W. 4, c. 22, giving an absolute power to examine witnesses 
on interrogatories without consent. Before that act there was 
no power at law to compel consent to a commission or to the 
examination of witnesses upon interrogatories, (e) though the 
Court would put oft' the trial at the instance of the defendant, 

(а) Braddick r. Smith , 9 Bing. 84 ; =8 B. & Adolp. 378. 

Moure & S. 131, S. C. Same rule in (d) See post, Court of Chancery, 
equity, see Mitchell v. Hayne , 2 Sim. Sc (c) Per Bolland, B. in Bucket v. Wil- 
Stu. 63. Hams, 1 Tyrw. R. 504; S BJa. Com. 382, 

(б) Id. ibid, ; Cotter v. Bank of England, S83, 438, 449; Tidd, 485(g), 810, note 

3 Moore & S. 180 ; see the Practice Tidd, (h), (i), 8ll ; Tidd's Supp. 158 K , cites 2 
Sup. 1833, p. 162 to 315 ; Chapman's Ad* Rep. C. L. Comm. 23, 24, 73, &c. ; 4 
denda to his Practice, 162 ; 2 Arch. K. Taunt. 46; 2 Chitty's R. 179; Cowp» 
B. by Chitty, 758. 174 ; 2 Dow]. Stat. 43, note (d). 

(c) Lucan London Dock Company , 4 
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if the plaintiff would not consent; if) and if the defendant 
refused, the Court would not allow him to sign judgment as in 
case of a nonsuit, (g) The Court of Exchequer, however, 
would grant a commission to examine a witness who was in this 
country, on an affidavit of his being under the necessity of going 
abroad before the day of trial, although the cause were not at 
issue and the answer had not come in. (A) In cases where it 
was important to proceed to trial, and the opponent refused to 
consent to examine witnesses abroad, it was formerly absolutely 
necessary, excepting as above in the Exchequer, to proceed in 
a Court of Equity, in order to obtain a commission for the 
examination of such witnesses, and for which purpose it was ne- 
cessary to institute a new suit by filing a bill praying a commis- 
sion and that defendant should be decreed to consent as auxiliary 
to the suit at law. (i) But now by 1 Sc 2 W. 4, sess. 2, c. 22, 
all the superior Courts or a judge has an absolute power of 
ordering an examination of a witness upon interrogatories if 
within the jurisdiction of the Court, or of ordering a writ in 
the nature of a mandamus or commission for the examination of 
the witness if he be out of such jurisdiction. 

The first section, after reciting that “ whereas great diffi- 
culties and delays are often experienced, and sometimes a 
failure of justice takes place in actions depending in Courts of 
Law, by reason of the want of a competent power and authority 
in the said Courts to order and enforce the examination of wit- 
nesses, when the same may be required before the trial of a 
cause ; and whereas by an act passed 13 G. 3, intituled An 
Act for the establishing certain Regulations for the better Ma- 
nagement of the Affairs of the East India Company , as well in 
India as in Europe, certain powers are given and provisions 
made for the examination of witnesses in India in the cases 
therein mentioned, and it is expedient to extend such powers 
and provisions, therefore enacts, that all and every the powers, 
authorities, provisions and matters contained in the said recited 
act relating to the examination of witnesses in India, shall be 
and the same are hereby extended to all colonics, islands, plan- 
tations and places under the dominion of his Majesty in foreign 
parts, and to the judges of the several Courts therein, and to 
all actions depending in any of hi^ Majesty’s Courts of Law at 
Westminster, in what place or country soever the cause of 
action may have arisen, and whether the same may have arisen 

(/) Cowp. If4; Doug. 419; 1 Boa. Sc Bla. Com. 38¥, 383, 438, 449; Tidd, 
Pul. 3 to. Sup. 138 ; 2 Mad. Cb. P. 405; «ee the 

(g) Tidd, 811. cases as to bills for commissions to exa- 

(h) 1 Price, 449, 381. mine witnesses. Chit. Eq. Dig. Practice, 

(i) 2 Rep. C. L. Com. 2S4— 73; 3 p. 1017 to 1024. 
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within the jurisdiction of the Court, to the judge whereof the 
writ or commission may be directed, or elsewhere, when it shall 
appear that the examination of witnesses under a writ or com- 
mission issued in pursuance of the authority hereby given, will 
be necessary or conducive to the due administration of justice 
in the matter wherein such writ shall be applied for. ( k ) 

Although the 1st section of this act in terms seems only 
to authorize a commission to be executed in some place part of 
the British dominions, the 4tli sect-ion is general, so that since 
this act a commission may issue to examine witnesses in France 
or any other place out of the common law jurisdiction of the 
Court, on motion in that Court of law in which the action shall 
be depending (l). The examination of witnesses on interroga- 
tories, under this act, is discretionary, and the party may still 
be allowed the expenses of bringing over witnesses from abroad 
and maintaining them here, in order that they may be examined 
in Court vie a voce.(tn) 

In the instances in which the Courts of Law permit summary 
application as against attornics, and in cases of awards, annuities, 
mortgages, bail bonds, replevin bonds and other cases before 
noticed ; the proceeding of the applicant is by filing affidavits, 
on which he founds his motion, and obtains a rule nisi; and this 
proceeding in effect operates somewhat like a bill in equity 

(fc) It is clear from section 4, that tins Brod. & Bing. 519; 2 Dnwl. Stat. 42. 
net (as did the 13 G. 3, c. 63, s. 45,) ex- note (a). The act also contains the follow- 
tends to applications as well by a defend - ing sections : — 

ant as of a plaintiff, Grit lard v. Hogue, l 

Sect. 2 enacts, That when any writ or commission shall issue under the authority of the 
said recited act, or of the power hereinbefore given by this act, the judge or judges to 
whom the same shall be directed, shall have the like power to compel and enforce the 
attendance and examination of witnesses as the Court whereof they are judges does or 
may possess for that purpose in suits or causes depending in such Court. 

Sect, S enacts. That the cost9 of every writ or commission to be issued under the 
authority of the said recited act, or of the power hereinbefore given by this act in any 
action at law depending in either of the said Courts at Westminster and of tile pro- 
ceedings thereon, shall be in the discretion of the Court issuing the same. 

Sect. 4 enacts, That it shall be lawful to and for each of the said Courts at Westmin- 
ster , and also the Court of Common Pleas of the county palatine of Lancaster, and the 
Court of Pleas of the county palatine of Durham, and the several judges thereof, in 
every action detrending in such Court, upon the application of any of the parties to such 
suit,* to order the examination on oath upon interrogatories or otherwise before the 
master or prothonotary of the said Court or other person or persons to be named in 
such order, of any witnesses within the jurisdiction of the Court where the action shall 
be depending, or to order a commission to issue for the examination of witnesses on 
oath <it any place or places out of such jurisdiction by interrogatories or otherwise, and 
by the same or any subsequent order or orders to give all such directions touching the 
time, place and manner of such examination, as well within the jurisdiction of the 
Court wherein the action shall be depending as without, and all other matters and cir- 
cumstances connected with such examination, as may appear reasonable and just.t- 

(l) Duckett v. IPil/trims, 1 Tyrw. Rep. Chi tty, $50; 1 Archb. C. P. [96], 150. 
502 ; and other cases cited ; see further (m) Macatpine v. Pottles, 3 Tyrw. R. 
as to the practice, Tidd. Sup. A.D. 1833, 871. 

p. 162 to 167; and 1 Archb. K. B. by 


• Grillard v. Hogue , 1 Brod. & Bing. t Then follow seven other sections re- 
519. lative to the proceedings. 
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praying a discovery, but with this difference, that in equity the 
party must make the required disclosure or be committed for 
his contempt; but at law the party shewing cause need not 
absolutely make an affidavit, but may decline to shew cause and 
let the rule be made absolute without discussion, or he may 
rely upon the affidavits of third parties. In general, however, 
if the affidavits of the applicant charge some particular trans- 
action by or with the privity of the opponent, then unless he 
make affidavit denying such allegation, the matter will be taken 
pro confcssu against him ; so that in general a rule nisi at law 
operates as a bill of discovery, and compels him on his oath to 
state the facts at the peril of an indictment for perjury, if the 
applicant and another person can distinctly swear to the con- 
verse. Lord Wynford attempted to introduce an act containing 
clauses enabling Courts of Law to examine the parties them- 
<?.es, whether plaintiff or defendant, relative to the right of 
action or defence; but the bill was thrown out as too strong a 
measure, tending to destroy the boundaries between legal and 
equitable jurisdiction. («) 

The foregoing, it will be observed, are proceedings io ex- 
tend the jurisdiction of the King’s Bench and other Courts of 
Law, by affording summary assistance in such Courts. But 
moreover the Court of King’s Bench, and indeed equally so 
the other superior Courts of Law, claim and exercise a very 
useful and extensive legal and equitable jurisdiction over the 
proceedings in their own particular Court, so as to prevent 
their m is a pp U cation, (however correct and legal in themselves 
according to the general jurisdiction and practice of each Court,) 
or perversion or abuse, by which they might,, if permitted, 
become the engines of malice and vexatious oppression or liti- 
gation. Thus, besides the proceeding by prohibition to pre- 
vent a suit in another Court that has no jurisdiction, if a plain- 
tiff vexatiously institute two or more actions or proceedings at 
the same time and with the same object in different Courts, 
although one Court has no direct power to issue a prohibition 
or interfere with the proceeding in the other Court when the 
latter has jurisdiction, yet each Court can effect the same ob- 
ject, by granting a rule in the action depending in its own 
Court, calling on the plaintiff to shew cause why he shall 
not either abandon the action in the other Court, or submit 
to have the proceedings in this Court stayed ;(o) which 


(n) The consequence is, that just claims cxpcncc of filing a bill of discovery, 
for small debts must be frequently aban- (o) Milts v. Bristol, 3 13. & Add, 945. 
dotted, when it would not be worth the 
VOL. II. 
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Preceding saves the necessity for the expense, and risk 

— — of a plea that another action is pending for the same 

cause. But where an application was made to the Court of 
Common Pleas to stay proceedings in an action, on the ground 
that a former action for the same cause had been referred to an 
arbitrator by a rule of Court, and by which the plaintiff was 
precluded from bringing a new action, that Court refused the 
application, (o) We shall hereafter, when considering motions 
to stay proceedings, examine the summary jurisdiction of the 
Courts of Law to interfere in these and other cases, and 
what is the redress when the jurisdiction has been abused. 

Civil jurisdic- This Court has extensive jurisdiction as well in aid of other 
liu'civVjurU- Courts and jurisdictions, as in compelling them to act when they 
diciioii of improperly refuse to do so, or in restraining them from acting 

in nrnipetiing when they have no jurisdiction, or exceed or abuse it, or in 
r'^tr iV ,,C d corrcc ^ in S their judgments or proceedings by writ of error or 
from actio#, or false judgment, or on certiorari . 

prop rrly and * the first description are the instances of this Court re- 

oii appeal from ceiving and hearing arguments upon a Case stated by a Court 
iiicu decision. an( ] certifying their opinion for the assistance of 

the judge of the Equity Court ; or trying an issue directed by 
a Court of Equity, or by some act of parliament ; or enforcing 
the judgment of an inferior Court by certiorari, and issuing 
execution from this Court ; of the second description are the 
proceedings by mandamus to inferior Courts and officers of 
a public nature; of the third, are writs of prohibition; and 
of the last, are writs of error or false judgment , or removal of 
the proceedings by certiorari , and more summarily examining 
their sufficiency, or giving them effect. 
iVi K i,t of Courts The Court of Chancery,^) the Master of the Rolls, and 
of K'miiy to the Vice-Chancellor, (r) respectively have power to direct a Case 

Mild if rose to a . , i , 

('unit of Law with appropriate questions of tau> to be stated, and sent to one 
for opinion. (;.) t | 1c SU p Cr j or Courts of Law for the opinion of the judges \(s) 

and which in substance is in the nature of a Special Case stated 
after a trial at law, or under the excellent recent provision 


(a) Dicas v. Jap f 6 Bing. 519, sed 
quere : mui sec }mt as to staving procerd- 

(/») Sec in general $ M.ultl. Chan. Fr. 
•174; id. Sd «l. *155 ; New!. Chain Pr. 
131,356; Chit, Kq. Dig. tit. Practice, 
L. iii. p. 1066 to 1073. 

{q) Whttltr ▼. DuA:*,3Ty!\ R. 61. 

(r) WingJxeUi v. Thorp t 10 B. Sc C. 


785. 

($) Duintry v. Daintry, 6 T. R. StS. 
But this is only when the cose has been 
properly stated. Parsons v. Parsons, 5 Ves* 
578 ; T Dottgl. 344, n. And a case can- 
not be sent by the Committee of Appeals 
of the Privy Council for the opinion of 
the Courts of Law, ibid. 
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in the 3 & 4 W. 4/c.42, s. 25.(/) The judges of the* Court 
to which such case has been sent, after hearing counsel upon 
each side, respectively sign and return their certificate, con- 
cisely stating their joint opinion, but without assigning any rea- 
sons. (») The opinion of the Court of Law may be thus ob- 
tained when the facts have already been found, or arc admitted, 
without an issue or finding of a jury. («) Put this proceeding 
is merely for the information of the equity judge, and he is 
not bound by the opinion of the Court of Law. (x) Nor are 
Courts of Law bound to answer a speculative question, and, 
therefore, the case stated for their opinion must set forth the 
terms of the conveyance that may raise the question, not a mere 
speculative abstract question, (y) and the Court of K. B. de- 
clined to answer a case from the Rolls stated as a trust ; ( 2 ) 
and more recently the Court of Exchequer declined to decide 
on a question arising on an issue directed to it out of Chan- 
cery, and which involved a right merely equitable, particularly 
where the rules of law and equity differ on the question. (a) 
Where there has been a reference to the judges on a case 
stated, no writ of error lies on their judgment ; though if they 
certify their reasons, they may re-considcr their decision, (ft) 
In general if the Chancellor or other equity judge should be 
dissatisfied with the opinion of the Court of Law on a case 
thus stated, lie may cause the same case to be sent to another 
Court of Law, there being but one instance of sending back 
a case for review to the same Court, (c) On a case sent from 
Chancery into C. P., the latter Court ought not to give an opi- 
nion on any other than the question put by the Chancellor. ( d ) 
From the equity side of the Court of Exchequer the stating 
a case for the opinion of the Court, of which the chief 
baron is the presiding judge at law as well as in equity, 
would be ab eodem ad idem, and, therefore, in a degree less 
useful. (e) In consequence of the pressure of business in the 
Court of King’s Bench, it has of late been more usual to send 
the cases from equity to the Court of Common Pleas, or to the 


(t) And yet before that enactment an 
attorney was fined for fabricating a case, 
though by consent. In re E isam, 3 B. & C. 
697 . 

' (ct) See the cases Chit. Eq, Dig. tit. 
Practice, L. in. p. 1066 to 1073. 

(x) Maxwell v. Ward , 11 Price, 18 ; 
Lansdmn v. Lanyiown, 2 Bligh, 60. 

(v) Sim v. CaUins, 1 Jac. & W. 426- 
(s) Parsons v. Parians, 5 Vet. 578; 
and see Yates v. Hambly , 2 Atk. 363; 


2 Mad. Chan. Pr. 477. 

(a) Johnson v. Johnson , 3 Tyr. R. 73, 
and id . 83, where see the form of certifi- 
cate in part, and declaring opinion as to 
the residue. 

(h) Gore v. Gore , 9 Mod. 5. 

(c) Trent v. Hanning , 10 Vc». 495, 
506 ; Ulttrson v. Vernon , 3 T. li. 539 ; 
4 T. R. 570, S. C. ; Newl. Chan. Pr. 181. 

(d) Morgan v. Horseman, 3 Taunt. 245. 

(e) 2 Madd. Chan. Pr. 474. 

D D 2 
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Exchequer. (/) When it is considered that cases are thus 
sent by Courts of Equity to Courts of Law merely with a view 
to assist the former, and that the opinions of the judges of 
the Courts of Law are not obligatory, it would seem that the 
form of the assistance by a mere concise answer, without 
stating any principle or assigning any reason in the certified 
decision, is but littlp calculated to afford the desired assistance, 
especially as the equity judge is not present at the bearing. 
In fact, however, the most liberal and explanatory communica- 
tions are privately made to the equity judge if he so require. 
It might be desirable if the superior Courts of Law had a cor- 
responding right to require the formal opinion of the judge of 
a Court of Equity in cases where the rules or practice in 
equity may be doubtful. But no such right exists, though in 
all the judicial departments there is a most liberal disposition 
to afford full information respecting the practice of each Court, 
and the principle| upon which the same is founded. 

Courts of Equity have long exercised a jurisdiction ex- 
tremely beneficial to suitors, of directing an issue upon some 
matter of fetet to be tried in a Court of Law, when in the 
course of a suit otherwise properly instituted in a Court of 
Equity an intricate or difficult question of fact arises ; and 
with directions sometimes that the parties to the suit may 
themselves be examined, iustead of putting the parties to a 
diffuse and unsatisfactory examination of witnesses on inter- 
rogatories. A Court of Equity may, by interlocutory order, 
either direct an issue, or give the party liberty to bring an action 
within a limited time, and reserve the consideration of all fur- 
ther directions till after the verdict, (g) And it is said that an 
heir and a rector or vicar have an absolute right to have such 
issue on a question of fact, though in other cases it is discre- 
tionary in the Court of Equity to direct such issue.(A) So nu- 
merous acts of parliament authorize an issue, sometimes termed 
a feigned issue, and the Courts of Law, in discussing motions 
on the validity of a warrant of attorney, frequently direct an 
issue to try a question of forgery, usury, &c.(i) Where a Court 
of Equity has sent an issue to be tried at law, there cannot be 
a motion in arrest of judgment, such a motion being incom- 


(f) Wheeler v, Duke and others , S Tyr. 
R. til ; Johnson v. Johnson, id* ?S ; Ward 
v. Swift, id* 

(g) Earl Pomfret v. Smith , 4 Pro. P. 
C. TOO; Chit. Eq. Dig. lit. Practice, p. 
1068. 

(h) 2 Mndd. Chan. Pr. 474 ; and post 


as to the jurisdiction cf the Coart of 
Chancery. 

(i) George v. Stanley, 4 Taunt. 683. 
So in Ciurtict/ v. Langl&nd, 5 B. & Aid. 
530, the Court of King's Bdbch di- 
rected an issue to try whether the plaintiff 
bad signed the warrant of attorney. 
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patible with the equitable nature and object of the issue and 
of such a Court, to ascertain a fact without regard to technical 
objections to pleading, (i) And for the same reason, in general 
the application for a new trial of such an issue must be made 
to the Court of Equity ;(/) unless the judge who tried the 
cause has given leave to move, or when an action has been 
brought in pursuance of the order of a Court of Equity, in 
which case the motion for a new trial majl be to the Court of 
Law. (Ji) 

In aid of the jurisdiction of inferior Courts, when the de- 
fendant has removed himself or his effects out of the jurisdic- 
tion of an inferior Court, and the debt is under .£20, this 
Court, and indeed also the Courts <bf Common Pleas and Ex- 
chequer, may, under the 19 G. 3, c. 70, s. 4, and 7 & 8 G. 4, 
c. 71, s.6, remove the record of the proceedings from the in- 
ferior Court, and issue execution against the defendant’s person 
or effects in any county of England. (/«) But these acts do not 
extend to an action of ejectment , and are confined to personal 
actions. («) There are however similar enactments in some of 
the Courts of Request, as the Bath Act and others, (o) 

As an essential mode of exercising a controul over all inferior 
Courts, this Court has a most extensive power to bring before 
it their proceedings, and fully to inform itself upon every sub- 
ject essential to decide upon the propriety of the proceedings 


(/<) Moseley v. Davies, 11 Price, 10 J. 

(/) 6 Taunt. 444 ; 6 D.& 11.71 ; S Chit. R. 970; Title!, 91 3. 

(m) Tidd, 9th ed. 40t ; 19 G. 3, c. 70, s. 4; 7 &c 8 G. 4, c. 71 , s.6. I3y the 19 G. 3, 
c. 70, s. 4, reciting, that forasmuch as persons served with process issuing out of infe- 
rior Courts where the debt is under ten pounds,* may, in order to avoid execution, 
remove their persons and effects beyond the limits of the jurisdiction of such Courts, 
enacts, that in all cases where final judgment shall be obtained in any action or suit in 
any inferior Court of Record, it shall and may he lawful to and for any of his Ma- 
jesty’s Courts of Record at Westminster, upon allidavit made and filed therein of surli 
judgment being obtained, and of diligent search and inquiry having been made after 
the person or persons of the defendant or defendants, or his, her or their effects, and 
of execution having issued against the person or persons or effects, as the case may 
be, of the defendant or defendants, and that the person or persons or effects of the 
defendant or defendants are not to be found within the jurisdiction of such inferior 
Court, which affidavit may be made before a judge or commissioner authorized to tuke 
affidavits ; and such superior Court to cause the record of the said judgment to be 
removed into such superior Court, to issue writs of execution thereupon to the sheriff 
of any county, city, liberty or place, against the person or persons or effects of the said 

defendant or defendants, in the same manner as upon judgments obtained in the said 
Courts at Westminster ; and the sheriff upon every sucli execution shall and he is 
hereby authorized to detain the defendant or defendants until the sum of twenty 
shillings be paid to him, or to levy the same out of the effects, according to the nature 
of the execution, for the extraordinary costs of the plaintiff or plaintiffs in the inferior 
Court subsequent to the said judgment, and of the execution in the superior Court, 
over and above tbe money for which such execution -shall be issued. 

(n) Dee d. Stansfield v. Shipley, M. T. 45 G, 3, c. Ixvii. s. 27 ; and the other acts, 
X. B. § A,D, 1833, Legal Observer, 139. Tidd, 402, 

(a) See the clause in the Bath Act, 
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Extended to £20 by 7 & 8 G. 4, c. 71, s, 6. 
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below. This is effected by a writ called certiorari , though 
its mandate is to send to the Court above the original proceed- 
ings, with all things touching the same. The writ issues in 
civil as well as criminal cases. Thus, such a writ was ordered 
to be issued to the judge of an inferior jurisdiction, to return 
and certify the practice of his Court ; (p) and it lies to remove 
the proceedings in an action of ejectment from an inferior 
Court into K. B., and an habeas corpus cum causa is not re- 
quisite ; ( q ) and this is the mode by which a defendant may, in 
such an action, remove the proceedings on an affidavit that he 
cannot have a fair and impartial trial in the Court below, (r) 
But as in criminal cases, so in civil, the Court will not remove 
the proceedings in an action after judgment below, especially 
when a judgment by default, (a) 

We have also seen that this Court has a most extensive, and 
indeed exclusive, (/) jurisdiction (excepting in a few cases,) on 
motion supported by affidavits for a rule to' shew cause, or a 
rule peremptory Why a writ of mandamus should not issue to 
compel all inferior Courts and officers, and sometimes even 
private persons, to perform certain acts in general of a public 
nature, or in connexion with a public duty, and then even in 
favour of a private individual and his private right; (u) and 
analogous in some respects to, but even more extensive than 
the power of a Court of Equity by bill and decree to enforce 
specific performance of some i.ets, principally contracts, (a?) As 
to the examination of witnesses in India, the 13 G. 3, c. 63, s. 
44, authorizes the plaintiff or defendant to issue the writ out of 
either of the Courts at Westminster, (y) But in general this 
exceedingly important jurisdiction is peculiar to the Court of 
K. B. The costs of this proceeding are regulated by 1 W. 4 » 
c. ill. We have in the previous volume so fully stated the 
substance of this remedy, that any further observations here 
would be useless repetition, (z) We have seen that Courts of 
Equity have two modes of compelling parties to perform what 
they ought to perform, and to forbear doing that which they 
ought not to do, viz. by bill for specific performance, or by bill 
and injunction, prohibiting the doing or continuing a particular 


(p) Williams v. Bagot, 4 1). & R. 315. 

( q ) 1 B. & C. 253 ; 2 D. Sc R. 407. 

(r) 3 B. & C. 550 ; 5 I). & R. 445. 
($) Walker v. Gann, 7 D. fic R. 769. 
(0 Atote, vol. i. 789 to 810* as to man- 
damus, Sclw. Ni, Pri. tit. Mandamus; 
Tidd's Supplement, A.D. 1833, 206 to 
211 ; and 1 W. 4*c. 21, 

(u) Ante, vol. i* 790. 


(x) As to which, see ante, vol* 1, 824 to 
872. 

(y) Ante, vol. i. 789, note (e ) ; and the 
recent act just noticed for enforcing the ex- 
amination of witnesses an y where, ob- 
viously greatly extended &at jurisdiction, 

(s) Ante, vol. t. 789 to 810, and this 
volume, 190, 201, 218,229. 
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act ; and it is singular how ingenious those Courts have been, chap. v. 
in so varying the forms of those two important remedies as to 8kct.H1. 
effect the equitable object in view. Thus we have seen an in- 
stance of an injunction not to permit parts of buildings erected 
contrary to an agreement to remain , which was in effect a 
mandamus in Equity to pull down and remove, (a) And there 
seems no reason why, by the just application at law of the writ 
of mandamus and the writ of prohibition, justice should not be 
more perfectly administered in Courts of Law than has hitherto 
been the practice. 

This Court has also very extensive, although not entirely By ProMbi- 
exclusive jurisdiction, by prohibition (somewhat analogous to UoU ' ^ 
an injunction from a Court of Eqfiity,) to restrain all other 
Courts, from the highest to the lowest, and whether or not of 
record, from proceeding in a matter over which they have no 
jurisdiction; (c) or when, having jurisdiction, the Court has at- 
tempted to proceed by rules differing from those which ought 
to be observed, (</) or where, by the inferior Court’s exercise of 
its proper jurisdiction, a legal right would be defeated ; as 
when an attorney held a wil 1 as a lkn, and the Prerogative 
Court had granted probate tc another person, the Court of 
K. B. by prohibition restrained the Ecclesiastical Court from 
acting on such probate, by which it might not only receive but 
distribute the whole of the assets, and defeat the lien, (e) In 
some cases the Couri of Common Pleas (J ) or Exchequer, (g) 
or the Court of Chancery (4) (but the latter only in vacation, )(i) 
may issue a prohibition. (A) But die Court of King’s Bench 
is considered as the proper Court i ' apply to in term time, 
especially in cases of a public or criminal matter. (/) Though 
if aquare impedit be brought in an improper Court, it may be 
advisable to apply to the Court of Common Pleas for a prohibi- 
tion, because that Court lias exclusive cognizance of actions of 
quare impedit ; (»i) and if the king’s farmer be sued in the Ec- 


(а) Antejvo]. L862, notes (m) and (») ; 
Rankin v. Huskisson, 1 Clark be Pin, 13 ; 
Lane v. Newdigatc, 10 Ve». 192, 

(б) Sec the former proceedings in pro- 
hibition, 1 Saund. 13d to 142 ; 2 Sdlon 
Fr. 424 to 465; and tlie Modern Prac. 
Tidd, Supplement. 18 33, 200 to 206 ; 1 
W. 4, c. 21; 2 Dowl. Slat, 37, 38, 39. 
and notes; Harrison's Index, Inferior 
Courts, II. Prohibition. 

(c) See in general Bac. Ab. tit. Pro- 
hibition ; Cora ."Dig. tit. Prohibition ; Har- 
rison! Index, Inferior Courts, II. Pro- 
hibition ; 2 Sellon Pr. 1 ed. 424 to 455 ; 
Tidd, Supplement, 1833, 200 ; and 1 W.4, 


c. 21, altering the practice, and post , 

(d) Gloucester v. Bradley, Bui. N. P. 
219. 

(e) See post , 35 7, note (a). 

(J ) Hutton's case, Hob. 15. 

(g} Slea v. Seymore, Palmer, 525. 

(a) Anon . 1 P. Wms. 476. 

(i) Montgomery v. Blair , 2 Sell. &t Lcfr. 
136 ; 9 Ves. 257 ; Wilks’ Hep. 426. 

(k) Buc. Ab. Prohibition, A, ; Bro. 
Ab. tit. Prohibition, pi. 6 ; Im»t. 81 ; Wil- 
les, 43. 

( l ) Company of Homert, 2 Iiol, R. 471. 

(m) Moore, 861 ; Bite. Ab. Prohibi- 
tion, A. 
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clesiastical Court for tithes, then it may be advisable to apply 
to the Exchequer for a prohibition on affidavit of a prescription 
for a modus, because that Court has peculiar cognizance of 
tithe suits and matters, (n) The writ of prohibition perhaps may 
be issued even to the Chancellor sitting in bankruptcy, if be 
should inadvertently assume a jurisdiction which he has not ; (o) 
at least there appears to be no exception as regards the dignity 
of the Court or person, and it may be issued to every descrip- 
tion of Court, of whatever nature and.however high or inferior; 
as to the county palatine, to the Ecclesiastical Court, in a tithe 
or other suit there, ( p ) to the Admiralty Court, Prize Court, 
County Court, (q) or to the sheriff, to prevent him from pro- 
ceeding in a replevin suit v^here the replevy had been granted, 
by a bailiff improperly appointed, (;•) and to a Court of Re- 
quests, as where that Court, without authority, enjoined a cre- 
ditor to give time to his debtor to pay his debt, upon security 
given, (s) or even to the Insolvent Court, (/) or to a justice of 
the peace to prohibit the proceeding to execution upon an 
unjust conviction, upon any information where he had refused 
to hear the merits, at any time whilst the conviction re- 
mained below and had not been removed by certiorari into 
this Court. («) And perhaps in all cases (and especially so in 
cases where the removal of a conviction is expressly prohibited 
by statute) when a justice of the peace has manifestly con- 
victed against the merits of the case, an immediate motion to 
the Court upon full affidavits for a writ of prohibition or for a 
rule nisi, may be an expedient proceeding, first giving six days’ 
notice of motion in the alternative for that writ, or for a cer- 
tiorari. The writ is also sustainable not only when a Court 
has no jurisdiction over the matter, but also when it is pro- 
ceeding irregularly or improperly, as by requiring two wit- 
nesses to prove a fact, when by law only one witness was 
necessary. (x) 

The writ is directed to the judge and the plaintiff in the suit 


(h) Palm, 5*25; Bac. Ab. Prohibition, 
A. 

(o) Ex parte Cowan, 3 II. & Aid. 1*23, 
cited Ex parte Bottine, 4 B. & Adol. 693. 
This seems to he a disputed point, see 3 
Bulst. 120; Bac. Ah. Prohibition, I, 7th 
edit. ; Ld. Ray m. 631, 

(/») And see 2 & 3 Ed. 6, c. 13 & 14 ; 
Tidd, 948. 

(<j) The King r. Clarke, 1 B. Sc Adol. 
672; see cases 2 Sellout Pr. 424, 425, 
426 ; Bac. Ab. Prohibition, K. ; 3 Bla. 
Com. 113 ; Tidd*s Prac. Supplement, 200. 


Prohibition lies of trespass vi et arraij, 
when brought in county Court, F. N. B* 
47. 

(r) Griffiths v. Stevens, 1 Chit. R. 196. 

(s) Bulst. 20 ; Bac. Ab. Prohibition,!. 

(t) Ex parte Battine, 4 B. & Adol. 693. 

(u) Per Ld. Holt, C. J., in 2Ld. Rayra. 
901 ; Crephs v. Durden , Cowp. 646 ; 1 
B. 6c Adol. 386, a. ; ante . this vol. 220, 
221. 

(x) 3 T. R. ; SSellon’s Pr. 423 ; 3 
Bla. Coro. 112. 
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in the inferior Court, commanding both to cease from the pro- 
secution thereof, upon a suggestion that either the cause ori- 
ginally, or some collateral matter arising thereon, does not 
belong to that jurisdiction, but to the cognizance of some other 
Court, (y) 

As regards Ecclesiastical Courts, Sir Simon Degge com- 
plained, that although prohibitions in themselves are excellent 
things when they are used upon just, legal and true grounds, 
yet as it sometimes turns out that they are applied for on un- 
tenable ground, and occasion great expense and delay, it 
would be well if the judges would think of some way to restrain 
them, or to make the applicants, when ultimately unsuccessful, 
pay well for their delay, by making the party applying enter 
into a recognizance to pay such costs as the Court, out of 
which the writ of prohibition issues, should award, in case the 
party should not succeed in his suggestion in convenient time, 
or some other course, to make them pay for the delay and in- 
creased expense by improperly objecting to the jurisdiction.^) 
Where an attorney had a lien on a will, the Court of King’s 
Bench even prohibited the Prerogative Court from proceeding 
on a probate until the lien had been satisfied. («) The full ex- 
tent of this jurisdiction, as well as the practical proceedings 
thereon, will be more properly considered in a subsequent 
chapter, (b) When a prohibition to an Ecclesiastical Court is 
to be applied for, as to prevent an improper suit therein relat- 
ing to a pew, it is not necessary that the proceedings in the 
Ecclesiastical Court should be actually at issue, and it suflices 
if that Court be clearly in progress towards the trial of a ques- 
tion which ought properly only to be tried in a Court of Law .(c) 
The practice in prohibition has, by 1 W. 4, c. ~1, s. 1 & 
recently been greatly improved, by dispensing with the former 
necessity for filing a suggestion stating the proceedings below 
before the motion to this Court, and by enacting that the appli- 
cation may be made on affidavit only, (d) and the practice 
therein has otherwise been changed, and the party succeeding 
is now entitled to costs, (d) provided there have been pleadings 


(y) 3BIa. Com, 112. 

. [z) Degge, p. 2, c. 26 ; Burn. Ecc. L. 
Prohibition, p. 230,231. 

(a) Wood's case before Sir J. Nicholl, 
Prerogative Court, 3 July, 1834. But 
the Prerogative Court afterwards granted 
liimteg letters ftf administration to the 
widow to enable her to get in the effects, 
port, Prerogative Court. Qu&re as to auy 


lien on an original will, ante , vo!. i. 513# 
note ( n ). 

(b) See in general 2 Sellon's Prac. 424 
to 455 ; Tidd, 493. 

(c) Byerle y v. Windui, 4 Law Journal, 
K. B. 102. 

(d) Tidd, 948, and stat. tW. 4, c. 21, 
and notes ; Dow!. Stat. vol. ii. 37 1 38, 39 ; 
Tidd’s Supplement, 1833, pp.200to 206. 
In Chancery, as well as in the Courts of 
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in prohibition, but not so where a rule is made absolute for a 
prohibition Jbefore plea, (e) It has been supposed that the 
datnages to be recovered in prohibition should, as heretofore, 
still be merely nominal, (/) but the statute supposes actual 
damages to be recoverable, and there are instances where con- 
siderable damages have been recovered, (g) 

But although the Court of King’s Bench has in proper cases 
power to prohibit naval and military Courts Martial, (4) yet 
that Court refused to prohibit the carrying into effect the sen- 
tence of a Court Martial, even on the ground that the facts 
alleged against the party were not sufficient to bring his offence 
within the articles of war, and for which the Court Martial had 
sentenced him to be dismissed the service, and which sentence 
had been ratified and allowed by the king ; for a Court Martial 
stands on grounds peculiar to itself, and as the king had ratified 
the sentence, and he might dismiss, even without the interven- 
tion of a Court Martial, the interference of the Court of King’s 
Bench would be futile and useless, (i) 

In some respects also the Court of King’s Bench has juris- 
diction by writ of prohibition, not only to prevent another Court 
from proceeding where it has no jurisdiction, but also to pre- 
vent the committing of a public irremediable injury, and analo- 
gous to the jurisdiction in equity of granting an injunction; 
but the Court seems reluctant to exercise this summary excel- 
lent jurisdiction unless in a very clear and urgent case, and will 
in general leave the applicant to proceed by indictment for the 
injury when completed, or to apply to a Court of Equity for 
an injunction ; that Court in general interfering to prevent by in- 
junction the completion of waste and nuisances, public and 
private, but not other crimes or injuries, (k) Where justices of 
the peace for the county of Dorset having under 43 G. 3, c. 59, 
contracted for the building of a new bridge in a different site, 
in lieu of the old one which was ruinous, and having directed 
the old bridge to be taken down before the new one was pass - 


Law, the motion for a prohibition is to be 
grounded on an affidavit, ( H'orcesfer v. 
Bennett, Dick. 143, 336 ; 7 Ves. 254,) 
and the form of such affidavit in equity 
has been suggested, (7 Ves. 254,) and it 
is said that the defendant in the inferior 
Court must plead before he applies for a 

S rohibition. ( Walker v, Fandeheide , 

lick. SS6 ; Dow!, Pr. R.) 

(e) R. v. Keeling, 1 Dowl. Pr. Rep. 
440 ; Tidd’s Supplement, 1033, p. 205, 
and Pewtrtss v. Harvey* 1 B. & Adol. 154. 
(/) Bull. N. P. *19 * Tidd’s Supple- 


ment, 1833, p. 204. 

(g) Dowling’s Statutes, 1 W. 4, c. Si, 
page 38, note (a) ; but see the statute and 
Anger v. Brewer, 1 Vent, 348, where 
1001. damages were recovered; and see 
observations in Pewtrest v. Haney, 1 B. 
U Adol. 158, 

( h ) Grant v. Gould , S H. Bla. 100. 

(i) Ex parte Poe, King’s Bench, 14 
Nov. 1833 ; and see Gram: v. Gould , S H. 
BU. 69, 100. 

(k) Ante, vol. u 69 6, 721 to 729 j not 
other crimes, id. 697. 
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able, in order that the contractor might use the materials of the 
old bridge, the Court of King’s Bench refused a writ of prohi- 
bition to them, to restrain them from pulling down the old 
bridge before the new one was passable, though there were 
strong affidavits of the inconvenience and loss to be sustained 
by the neighbourhood in being obliged to use a roundabout 
way in the interval, and the Court referred the complainants to 
the ordinary remedy by indictment, if the pulling down the old 
bridge under those circumstances should constitute a nuisance, 
and the Court seeing no occasion to interfere by applying a 
prompt remedy of a novel kind in modern practice. (/) But as 
the motion for a prohibition was merely refused under the par- 
ticular circumstances, that decision clearly establishes the 
general jurisdiction of tlib Court to prevent at least all public 
injuries when they think fit. And certainly the exercise of this 
high preventive jurisdiction cannot be too much extended, since 
laws for prevention are better than laws for punishment, (m) 
especially when the wrongful act about to be done will occasion 
public or extensive injury, which cannot be compensated, and 
perhaps very inadequately punished by indictment. Assuredly 
as a single judge in a Court of Equity is by law entrusted with 
jurisdiction to issue an injunction, there is no reason why the 
four judges of a Court of Law should not exercise a jurisdic- 
tion which is most salutary, and is unquestionably vested in 
them. But nevertheless in practice there is no remedy in 
Courts of Law to prevent any injury, (except personal violence, 
by articles or sureties of the peace,) and no Court at present 
interferes to anticipate and prevent other continuous or re- 
peated injuries, as libels, attempts to seduce a daughter, and 
numerous other injuries, which can only be punished after they 
have been committed, by a person perhaps wholly unable to 
pay any damages he has maliciously occasioned. ( n ) It was 
held in the Court of Common Pleas, that that Court has no 
power to issue an original writ of prohibition to restrain a 
bishop from committing waste in the possessions of his see, at 
least at the suit of an uninterested person ; and it was supposed 
that no Court of Common Law has that power, such waste 
being in the nature of a mere private injury ; and it was even 


(l) R, v. Dorset, 15 East, 594. And 
see other cases, ante, voi. i. 80S, tit. 
Public Works, 

(m) Witcockm . Windon, 3 B. & Adol. 
43 ; Mid Venegan ?. Attwood, 1 Mod* 202, 
ante, vol. i* 19. 

(t») It is submitted that there is a de- 


fect in the practice of the law* It would 
be well if Courts of Law in practice Inter- 
fered, on affidavit and motion, to prevent 
eiery description of crime and injury 
which it could be demonstrated a party 
was about to commit* 
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doubted whether the Court of Chancery had any jurisdic- 
- tion. (o) It seems to be a disputed point whether a prohibition 
lies so as to decide upon a controversy whether a will ought to 
be proved before a peculiar or before the ordinary, or what 
ecclesiastical judge shall grant probate, (p) 

Before the 1 W. 4, c. 70, s. 18, a writ of error from the 
judgment of the Court of Common Pleas, upon matter of law , 
was returnable in King’s Bench, (</) apd this even in a real ac- 
tion, over which the latter Court had no original jurisdiction ; 
but that act, we have seen, now requires all writs of error from 
the Court of Common Pleas to be returnable direct into the 
Exchequer Chamber, (r) But still from all inferior Courts 
oj Record (excepting in London aqd a few other places) the 
writ of error is returnable in King’s Bench and not in Com- 
mon Pleas ; («) but no writ of error nor certiorari lies from 
the Mayor’s Court or other Court in London, (/) from 
which there is a peculiar Court of Error, (m.) Writs of error in 
fact, as infancy (r) and coverture, lie from a judgment of the 
Court of Commdn Pleas, returnable in that Court or in King’s 
Bench ; for the statute 1 W. 4, c. 70, s. 8, does not extend to 
errors in fact; and for an error in fact in a judgment of this 
Court the writ of error is returnable here in the same Court. ( x ) 

A writ oil false judgment from the formal judgment of an in- 
ferior Court, not of record, but proceeding according to the 
course of the common law , and which writ is issued out of 
Chancery, is properly returnable into this Court or in the Com- 
mon Pleas, (y) But no such writ lies from a Court of Requests 
or other Court, which by statute is directed to give judgment 
according to equity and good conscience, and not according to 
the usual course of proceeding at common law, because a Court 
so constituted is not bound by the rules of pleading or evidence 
as in formal suits at law ; and therefore where such writ was 
brought from the Southwark Court of Requests to the Court 
of Common Pleas, the latter directed it to be sent back by writ 


(o) Jefferson v. Durham , 1 Bos. & Pal. 
105. But see 3 Swanst. 493, 499. See 
ante, vol. i. 722 to 731, as to injunctions 
in equity to restrain waste. 

(p) Bbc. Ab. Prohibition, I, ; Mod. 
211, <icr. ; 10 Mod. 272. 

(q) Tidd, 1137. 

( r) Ante , 308, 309. 

($) Tidd, 1137, 1158 ; Ballard v. Ben- 
tint, 2 Burr. 77T ; Finch, L, 480; Ap 
Richards v, Jones, Dyer, 250 ; Roe v. 
Ilarth, Cro. Elis* 26 ; 5 Bla. Com. 410. 


(t) Ibid, ; Clarke v. Le Cren , 9 Bar. & 
Ores. 57 ; Watson v. Clarke , Garth. 75 j 
Ballard v. Bennett , 2 Burr. 777. 

(w) 6 Bro. P. C. 181 ; Ballard r. Ben- 
nett, 2 Burr. 777 ; Cole v. Greets, 1 Lev. 
309 ; 2 Saund. 253, S. C. 

(x) Castlcdint v. Mundy, 4 B. 6c Adoi. 
90. 

(v) Sec Fite. N.B. 18* Tidd’s Forma, 
559 ; Tidd, vol. 1. 38, and fully *ol# it. 
1134, 1187, 1188. 
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of procedendo. ( 2 ) In general the decisions of Courts of Re- CHAP. v. 

quests are final, unless in some of the acts, as now in the South- — - — 

wark act, the proceedings in which are now removable by 
certiorari, and if erroneous inay be set aside by the Court of 
King’s Bench, (a) 

The Courts of King’s Bench and Common Pleas (not the Landlord nnd 
Exchequer, but for what reason does not appear,) are constitut- peai H froin A|> " 
ed Courts of Summary Appeal from the decision of justices of josiwe’a dec!- 
the peace, when they have, under the 1 1 G. 2, c. 19, s. 10, given * ,on ‘ 
possession of tenanted premises, upon the supposition of the 
tenant having deserted them when the rent has been in arrear ; 
and the 17th section of that act enables the tenant to appeal to 
the judges on the circuit, or the Court of King’s Bench or 
Common Pleas (but singularly, omitting the Exchequer ,) when 
the premises are in London or Middlesex, and which judges may 
order restitution or may aflirm the act of the justices. (/>) It 
has been decided that a landlord may proceed under the 16th 
section of the act, although he knew where the tenant was to 
be found, and although the justices found a servant of the 
tenant on the premises when they first went to view the same ; 
and the justices’ record need not state the landlord’s reserved 
right of re-entry, although such right must have in fact 
existed. ( c ) The Courts, under this power of appeal, are not 
bound by any strict rule, arid may order restitution on such 
equitable terms as they shall think fit, although the landlord’s 
legal right of re-entry was clear nnd the proceedings perfectly 
regular, (d) Upon the other hand, although the decision of 
the justices may be reversed, yet their own record protects 
them and all acting under them from liability to any action, (e) 

Tho Court of King’s Bench, or its judges, are in may in- Jj[ er 

CMC*. 


(s) Scott v. Byct 9 Moore, 649; 2 Ding. 163, *S‘. C. 

Bing. 344, .S'. C. ; Bates v. Turner , 10 (a) 4 0.4, r, 123, s. 15, 16; Carden 

Moore, 32 ; Tingle v. Boston, id. 171 ; 2 v. Burjbrd , 2 Man. & RyJ. 170. 

(f>) 11 G. 2, c. 19, s. 17. Provided always, that such proceedings of the said jus- 
tices shall be examinable in a summary way hy the next Justice or Justices of Assize of 
the respective counties in which such lands or premises lie ; and if they lie in the city 
of London or county of Middlesex by the Judges of the Courts oj' King's Bench or 
Common Pleas ; and if in the counties palatine of Chester, Lancaster, or Durham, then 
before the judges thereof; and if in Wales, then before the Courts of Grand Sessions 
respectively ; who arc hereby respectively empowered to order restitution to be made 
to such tenant, together with his or her expenses and costs, nnd to be paid by the 
lessor or landlord, lessors or landlords, if they shall sec cause for the same ; and in 
case they shall affirm the act of the said justices, to award costs not exceeding five 
pounds for the frivolous appeal. See the statute Chitty’s Col. Slat. tit. Landlord and 
Tenant, 673, 6J4, and notes. 

(c> Ex-parte Pilton , 1 B. & Aid. '369. 649 ; 5 Dowl. 6c R. 558, S . C. 

And as to proceedings, sec Lister v. (d) MS. K. B. 

Brown , 3 Dowl. 6c R. 501 ; 1 Car. 6c P. (e) Ashcroft v. Bourne , 3 B* & Ado). 

121, 3. C. ; hasten v. Carew, 3 Bar* & C. 684# 
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C«AP h V‘ stances constituted by statute, in effect though not in form, a 
Court of Appeal from inferior commissioners or persons, as un- 
der the assessed-tax acts, when the commissioners are directed, 
at the instance of appellant or assessor, to state a case for the 
opinion of one of the judges of King’s Bench, Common Pleas, 
or Exchequer. ( f ) But as these cases are not discussed in 
open Court, the proceedings relative to them are not strictly 
parts of the practice of the Courts. Formerly, in one case the 
Court of Exchequer ordered the -commissioners of taxes to 
sign a case for the appellants for the opinion of a judge, where 
a question arose respecting certain increase of duty made by the 
surveyor or the appellant, (g) 

Anciently, when the judges had comparatively but little 
business to transact in full Court, or on the circuit, we find his- 
torically that many questions of law, and in some respects of 
fact, used to be referred to one or more of the judges, espe- 
cially on the circuit ; (/<) also the propriety of corporation bye- 
laws ; (i) and all questions upon which justices at sessions had 
doubted and had required assistance and advice, (k) But in 
the present times, when the arduous higher duties of the judges 
have so greatly increased, they ought to be relieved from all 
these collateral functions, which exact the performance of bur- 
densome duties foreign to their proper functions and much be- 
yond any reasonable claim upon them as incidents of their 
office; and accordingly, the approval of the regulations of 
Savings’ Banks and some others have of late been delegated to 
a barrister. (/) 

Juris- The King’s Bench has also original jurisdiction, by indict- 
over < c««'a^cf a * ment or criminal information , over most crimes, misdemeanors, 
criminal or pui>- and offences committed in Middlesex, or wdiilst the Court was 
u a, mt. ambulatory, committed in any county in which it happened to 
sit, and indeed these subjects were originally the principal 
objects of its jurisdiction. This Court, indeed, is the highest 
and most extensive of criminal justice within the realm as re- 
gards such offences, for there is no other Court of general 
criminal jurisdiction, or for controlling or appealing from any 


(/) 43 G. 3. c. 99, s. *9, and c. 161, 
a. 73; 45 G. 3, c. 71, s. 3 ; 4G.4,c.U, 
t. 7. 

(g) In re Farmoufh Commissioners , 9 
Price Rep. 149, post. Exchequer. 

(h) See Burn's Justice, tit. Poor, 26 
ed. vo(. ir» 786, 787 ; 2L v. Holland, 
Bur. Set. Cases, 793 j Cu rtdm v. Leytmd , 


2 Stra. 90S ; and Bum's Justice, tit. Ses- 
sions of tiie Peace, IV. (3) ; Dick. Seas. 
627. 

(i) 19 Hen. 7, c. 7; Chamberlain ef 
London's Case , 5 Coke, 6i b. ; Conu Dig. 
Bye Law, C. ; Rol. Ab. S63. 
k) Supra, note(k). 
o 9 0. 4, c. 92, s. 4; 5 W. 4, c. 40. 
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other inferior criminal jurisdiction ; and as to offences com- 
nutted in the county where it sits, this Court has a jurisdiction 
so paramount to all others, that, therefore, if it were not for the 
express enactment in 25 G. 3, c. 18} it would during each term 
supersede or suspend all other criminal jurisdiction in that 
county. (m) It has, at common law, jurisdiction by indictment By Indictment 
over every description of criminal offence committed in Middle- 
sex, from high treason a^d felony down to the smallest misde- 
meanor or breach of the peace, (n) Indictments for Perjury 
(which in general cannot be preferred at the general or quarter 
sessions, but only at the assizes, or in this Court, when the 
perjury was in Middlesex, (o)) and Consjnracies are now the most 
frequent in this Court, especially when for perjury in answers or 
affidavits. So by different statutes, some offences committed out 
of the realm may be prosecuted by indictment in Middlesex ; (/*) 
but in genera], without some express enactment, offences com- 
mitted out of England arc not cognizable in this Court; (q) and 
when the offence lias been committed out of the kingdom, it is 
now more usual to proceed by special commission — as for a mur- 
der by duelling in France, or elsewhere abroad, between two 
subjects, or a subject and a foreigner, (r) For the purpose of 
exercising this criminal jurisdiction by indictment in Middlesex, 
grand juries for Middlesex are, on two days in each of the four 
terms, summoned and sworn before the senior of the puisne judges, 
and who charges or addresses them respecting their duty in the 
Court of King’s Bench, and which constitutes the first business 
in the morning, before the sitting of the full Court ; and such 
jury afterwards find or ignore bills of indictment presented to 
them for crimes committed in the county, principally for con- 
spiracies, perjury, and other misdemeanors, and afterwards 
come into full Court and present their findings, and which are 
then filed in the Crown Office ; and after the issues have been 
joined, they are tried at nisi prius amongst the civil causes, (s) 

So all misdemeanors, whether committed in Middlesex, or in By Criminal 
any county in England, may, as regards jurisdiction, be prose- Informallo "‘ 
cuted by criminal information filed by the Attorney-General ex 


(m) Bac Ab. Court of King’s Bench, cannot try it. 

B. (p) 42 O. 3, c. 85 ; n. T. Janet, 8 East. 

(n) Lord Sanchar’i case, 9 Coke, 118a, Si ; 84 G. 3, t. 9, c. 95 ; ft. r. Holland, 

b j g Sellon, 618. 5 T. R. 607 ; R. v. Platt, 1 Leach, 157 ; 

(o) Hawk. B. 8, c. 8, s. 64; 8 Stra. 1 Hale, 1. 

1088; * Ld. Rayro. 1144 ; t Salk. 407 ; (q) 1 Sess. Cat. 866 ; It. v. Munten, 

and see R. v. Haynes, 1 Ry. & Mood. 1 £»[>. R. 62. 

898, t^at if ori finally an indictment fur (r) ft. v. Heltham, 7 Oct. 1830, 1 

perjury were found at sessions, and re* Burn. J. tit. Duelling, 
noted into K. B. by certiorari, the Court (s) Hand’s Prac. Introd. xx. 
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GW- v. officio, i, e. of his own authority, without the previous leave of 

— — the Court ; or on the application of a subject to and by^leave 

of the Court, an information for such misdemeanor may be filed 
in- the Crown Office; and by various statutes, some offences 
committed out of the kingdom are cognizable in this Court.#) 
In no case of treason or felony can an information be 
sustained, but there must be a bill of indictment for such 
higher -offences found by a grand jury.{u) The principal 
difference between the proceedings by indictment or by inform- 
ation is, that the former .must be first presented to and found 
' by a grand jury of the county in which the offence was com- 

mitted, and afterwards tried by a petty jury; whereas, when 
the Attorney-General ex-officio files an information, or when 
upon affidavit and motion, and bearing of both parties on affi- 
davit, the Court give leave to file an information, and it is 
accordingly filed, such permission of the judges indicating 
that upon the affidavits of the facts before them, there is in 
their opinion reasonable ground for the criminal information, is 
equivalent to and dispenses with the necessity for the finding 
of a bill of indictment by a grand jury ; and the criminal process 
immediately issues against the offender, and who having ap- 
peared and pleaded to the information in the Crown Office, the 
issue thereon is sent down to be tried in the proper county by 
a petty jury, amongst the other records to be tried at nisi prius, 
or at the assizes on the civil sidei When, therefore, a serious 
public misdemeanor has been committed, especially by a magis- 
trate, or when a challenge lias been sent, or a libel of an 
aggravated character has been published, requiring the imme- 
diate interposition of this Court, it is advisable, in order to 
prevent a further breach of the peace, to endeavour to obtain 
leave to proceed by criminal information, instead of waiting 
until., the sessions or assizes, or Incurring the risk of a grand 
jury ignoring the bill of indictment in consequence of local in- 
fluence or. favor. -> 

With respect to misdemeanors in general, although unques- 
tionably this Court has jurisdictioir over every variety of that 
description of offences however inferior, yetigreat inconvenience 
having been fellT from compelling persons in low circumstances 
to- shew cause against informations in the King’s Bench, and 
after conviction to travel to Westminster from perhaps a Very 
remote put of the country, and consequently at a great expense 

— -a — £ — A_’- * , — 

(t) 2 Hale, C. P« 5; R* v Munten, 1 91 ; R. Johnso », 6 East’s R. $89*590. 

Esp. R ? 62 ; 1 Sep* Cas. 246 ; 2 New R. (a) * Hale, 251 $ 1 Shower, 109, 110* 
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«ad loss of time, to receive judgment, tbe Court came to a re- 
solution not to grant any informations against such persons, 
however fit the subject might be in other respects for such 
mode of prosecution, as justice could be effectually done other- 
wise dither at the sessions or at the assizes, and the proceeding 
by way of indictment is evidently ’ the more proper in such 
cases ;(x) and it has been regretted that the same ruleltas not 
been adopted by tbe attorney-general on prosecutions by him 
wider the revenue laws ;(?/) however, the necessity for the party 
coming up to receive judgment has been recently in a great 
measure removed by the provision we will presently notice. (s) 
This Court has also resolved not to grant informations against 
overseers, or other persons, for procuring the marriage of a 
pauper with intent to burthen another parish, though formerly 
informations for such an offence were frequent. (a) But subject 
to these, and a few other exceptions in practice, a very consi- 
derable portion of the time of this Court is occupied by motions 
for leave to fie criminal informations in the Crown Office either 
against magistrates or other public officers, or for challenges, 
libels, and other misdemeanors; and where the parties con- 
cerned are of rank, and the offence committed demands imme- 
diate interposition, and when the party applying can by affidavits 
demonstrate that he gave no provocation, and was wholly free 
from blame, or in case of libel free from the least ground of 
suspicion of the offence imputed to him, it may be advisable to 
adopt this course in lieu of preferring a bill of indictment to a 
grand jury, or proceeding by action, and in all those cases 
when it is almost certain that the Court will make the rule 
absolute. But where the party challenged or libelled is of in- 
ferior rank, or is not wholly free from blame, or the accused 
-magistrate has acted bond fide, the Court will usually leave the 
prosecutor to proceed by indictment at the sessions or assizes, 
or by action. The)urisdiction to grant leave to file a criminal 
information in the Crown Office is one of the highest, and per- 
haps most delicate and discreet branches of jurisdiction, some- 
•wbat in tbe nature of the ancient Court of Honour; and 
accordingly a criminal information is granted or refused, not 
according to any strty legal rule, but.depending on the ques- 
tion whether the party applying has In all respects acted as a 
gentleman, and therefore deserves the protection of the Court, 
or whether the other party has acted malignantly and without 
provocation. And whep the Court refuse the applica|gpn # it 

ft* Cw npcoit, Ctild* t46* (t) t W. 4, c*70, 9, 0* 

(jfj Bae, Ab« tit Informations, D* (a) R, v. Compttot, Cald. £4(5, t47, 

tol. iif s e 
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Alteration in 
the practice ; 
and of giving 
judgment im- 
mediately after 
trial in criminal 
cases. 


doet not necessarily follow that the applicant must pay costs* 
for sometimes the application will be discharged on the terras 
of the other party paying the costs. 

Formerly* as an incident of the criminal jurisdiction of the 
Court, whenever there was a trial in any county of England 
upon a record out of the King’s Bench for felony or misde- 
meanor* judgment was delayed until the next term, and then 
the party convicted* however impoverished and however long 
be had remained in prison, must have travelled up to London 
in order to hear the judgment of the Court in full Court* by 
which great trouble and expense to the parties, and to tire 
public in case of paupers, was incurred, and the effect of imme- 
diate punishment as an example was prevented, and much 
valuable time of the Courts was consumed ; ( b ) but now by 1 
W. 4, c. 70, s. 9, (<?) the judge who presides on the trial may 
pronounce judgment immediately after the sittings or assizes 
on the party convicted, whether by default, or confession or 
verdict, and whether such person be present in Court or not, 
except in cases of criminal information filed by leave of the 
Court or information filed by the attorney-general, and 
wherein he shall pray that the judgment may be postponed, 
but the Court above may still on motion grant a new trial. ( d ) 
This enactment, by enabling the judge to pronounce judgment 
immediately after the trial, gives more salutary effect by way of 
example, and prevents much expense and delay and consump- 
tion of time* in Court, and long imprisonment whilst waiting 


£ >) The 5 W. & M. c. 11, recites, that trial and judgment were usually most efli- 

lulants used to remove indictments cacious when in the neighbourhood of the 
by certiorari, ■' fearing u> be deservedly plare where the offence was committed, 
punished where they and their offences arc than at a distance in the Court of King** 
well kuown,” thereby importing that the Bench, 
legislature then thought that probably the 

(c) i W. 4, c. 70, s. 9. enacts, Tnat 11 upon all trials for felonies or misdemeanors 
upon any record of the Court of King's Bench, judgment may be pronounced during 
the sittings or assizes by the judge before whom the verdict shall be taken, as well 
upon tlio person who shall have suffered judgment by default or confession upon the 
sumo record, as upon those who shall be tried and convicted, whether such persons be 
present or not in Court, excepting only where the prosecution shall be by information 
JiUd by toot# of the Court of King's Bench, or such cases of informations filed by hts 
Majesty’s Attorney General, wherein the Attorney General shall pray that the judgment 
may he postponed, and the judgment so pronounced shall be indorsed upotf the record 
of Nisi Prius, and afterwards entered upon the record in Court, and shall be of the 
same force and effect as a judgment of the Court, unless the Court shall within six 
days after the commencement of the ensuing term grout a rule to shew cause why a 
new trial should not be had or the judgment amended, and it shall be lawful for the 
judge, before whom the trial shall be had, cither to issue an immediate order or war- 
rant for committing the defendant In execution, or to respite the execution of the 
judgment, upon such terms as lie shall think (it, until the sixth day gt the ensuing 
term, tdttt in cate imprisonment shall be part of the sentence, to order the period of 
.imprisonment to commence on the day on which the party shall be actually taken to 
*and confined in prison. 

(d) See Chit, Pr. 185, 186 ; H. v. Cox, 4 Car. & F. 538 j R. Wdbdmrd, Id. 540. 
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until the nett term ; and the only danger may be that possibly 
some judge might, under the excitement occasioned by the 
profligacy of the offender, in some case pronounee a more 
severe punishment than perhaps the full Court might, at a sub- 
sequent period, have inflicted. 

It is only in this superior Court, or by application ,, to the' Article* of the 
Chancellor, that article* of the peace can be exhibited so as pcacc * 
to obtain security against threatened personal injury, when the 
party against whom the application is to be made is a peer, for 
the Courts of Common Pleas and Exchequer have no juris- 
diction in those cases, (e) In ordinary cases application must 
be first made to a local magistrate or court of session for 
sureties to keep the peace ; but if the party required to find 
sureties be a peer, or the local magistrates have refused to 
interfere, or if the parties be of rank, or be a married woman 
and require immediate protection against her husband, this 
Court may with propriety be applied to. (f) 


Another very important and extensive jurisdiction peculiar Q»° War- 
to this Court, nominally, in some respects, as being on the same ranlH ' ^ 
side of the Court, criminal, but considered as substantially 
civil, relates to franchises and liberties, and to corporations 
and qfficcs of a public nature , where any subject or body 
politic has usurped or assumed to act on any franchise or pri- 
vilege not being legally entitled, and which is supposed to be 
cither injurious to another party really entitled to the franchise, 
or to the public, and which proceeding calls on the defendant to 
shew by what authority (quo warranto ) he has assumed to act 
in some named public office, &c. An information in the nature 
of a quo warranto cannot be filed against an entire corpo- 
ration by the master of the Crown Office, but can only be filed 
by the attorney-general, (A) though when only a particular 
individual illegally usurps an office or franchise in an acknow- 
ledged corporation it is otherwise, (h) So there is no instance 
of a quo warranto information having been granted by leave of 


^i) Hawk. b.i. c. 60, *. 3 ; ante, toI. i. 

£/) Sea the cases and practice, ante, 
YolTi. <579 to 604. 


(g) See In gdheral, Bac. Ab. Informa- 
tion, D. td. Appendix* same title ; Seiwyn 
Ni. Pri. Quo Warranto ; Harrison's Index, 
Quo Warranto x 9 Ann. c. £0, s, 4; 32 
O. 5, c. 58; 40 G. 3, c. 50; Tidd, 595, 


949. 

N.B. It would be Impossible here to 
notice the whole law of corporate and 
other rights, or tlic whole proceeding on 
quo warranto. Many cases will hl^bimd 
in the Law Journal not elsewhere reported. 
Sec Exchequer , po$t t 395. * 

( h ) II. v. Ogden, 10 B. & C* £30; 9 
Ann, c. £0. 
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the Court against persons for usurping a franchise of a mere 
private nature not connected with public government, (i) In 
which respect the interference of this Court in cases of quo war- 
ranto is influenced by the same principle as in the instance of 
granting a mandamus. ( k ) In these cases the Court (having a 
discretionary jurisdiction,^) but which is influenced by deci- 
sions and long practice) may, upon proper affidavits, grant a 
rule to shew cause why an information in the nature of a quo 
warranto , directed to the party supposed to have been guilty 
of the usurpation, should not issue ; and \thich rule is after- 
wards discharged or made absolute according to circumstances; 
or the Court receives an information, filed ex officio by the 
proper officer of the crown, upon facts disclosed in the affida- 
vits of private persons shewing sufficient ground for the inter- 
position of this Court ; and if the usurpation upon the trial be 
found unlawful, then the party proceeded against will be ousted, 
and the franchise, if capable of seizure, seized into the king’s 
hands. ( m ) Informations in the nature of quo warranto are 
now considered as civil proceedings, i. e. to try a civil right, 
usually a corporate franchise, though of a public nature, (m) but 
still the proceedings are in the Crown Office, and consequently 
are here noticed. 

It is no objection to the granting of an information in the nature 
of a quo warranto, that the person applying is in low and indi- 
gent circumstances, and that there is strong ground of suspicion 
that he is applying, not on his own account or at his own ex- 
pense, but in collusion with a stranger ; the Court, however, 
in a case of this kind required security for the costs, (o) Nor is 
it any objection that it is a friendly proceeding in order that the 
party might disclaim. ( p) The jurisdiction, practice and costs 
in quo warranto will hereafter be fully considered. 

A most important jurisdiction is exercised exclusively by this 
Court, in the removal of proceedings on indictments and pre- 
sentments of justices or constables, or on coroners inquests, into 
this Court, in order that the form and merits may be there dis- 
cussed, prosecuted and tried. This is a common law jurisdic- 
tion, modified by statutes. A certiorari is a writ issuing out of 
this Court, under the chief justice’s name, directed in the king’s 
name to the judge or officer of an inferior Court, commanding 
them to certify or (in the more modern form) send the record 
or proceeding before them to the Court of King’s Bench, in 


(0 Pei Radley, J. in ft, v. Ogden, 10 
R. C. 

(k) Ante, xol. i. 789, 790, 798, 799. 
(0 ft. v. Trcvtncm, 2 R, & Aid. 479; 
ft. v. Vatves, 4 Durr, *022. 


(m) 2 Sellon, 619; Tidd, 949* 

(w) Tidd, 595. 

(t») H. v. Wakeiin, 1 B. & Ado). 50 ; 
and see ft. v, Benney, id. 684. 

( p ) ft. v. Marshall, $ Chit. R. 370. 
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order that the Court “ may further cause to be done therein 
what of right and according to law that Court should see fit to . 
be done.” And its use is, that the superior Court may con- 
sider and determine the validity of indictments, presentments, 
convictions, orders, &c. and the proceedings relating to the 
same, and to quash or confirm, or proceed to trial of the former, 
or to issue process of outlawry against the offender in those 
cases where the inferior Court could not reach him, (7) to have 
a trial by a special jury after a view and the assistance of a 
king’s counsel. It' would be foreign to our purpose to treat 
fully of this proceeding, and our observations will be merely 
for the purpose of shewing the practice in this Court, and 
principally on behalf of a defendant. This Court, we have 
seen, has only an original, jurisdiction over criminal matters 
occurring in Middlesex, or where the Court when ambulatory 
happened to sit ; but by certiorari any indictment, presentment, 
&c. found or presented in any part of England, may be removed 
into the King’s Bench, after which the proceedings thereon arc 
to be according to the course and practice of that Court. 

Here it is to be observed as a general rule, that if the indict- 
ment or other proceedings was originally insufficient or was 
found by an improper Court or jury, the circumstance of its re- 
moval by certiorari into the King’s Bench, and subset juent pro- 
ceedings thereon, these will not get rid of the objections ; and, 
therefore, where an indictment for perjury at common law was 
found at the quarter sessions and removed into this Court, and 
thence sent down to trial at the assizes, Mr. Justice Gnsclcc 
said, “ that it was quite clear that the sessions had no jurisdic- 
tion over perjury at common law, and as the indictment was 
therefore* void as found by an incompetent tribunal, he, refused 
to try it.” (r) Still, however, if a defendant has thus been pro- 
secuted before an improper tribunal, it will be safer to remove 
the proceeding, and then apply to the Court of King’s Bench to 
quash the same. 

As respects the removal of indictments and presentments 
there are at common law and by statutes material distinctions 
as regards the time and mode of removal, for before verdict the 
removal is by certiorari, whereas after judgment below it is by 
writ of error. It is a general maxim, applicable to indictments 
as well as convictions, that at common law, before judgment, they 
are removable by certiorari, unless some very express enact- 

»■■■ „ , - ■ ■ - .... . ..... - ■ ■■ T ■■ — « 

(q) 4 BIb. Com. 321 j Com. Dig. Ccr- (r) R. v. llaynti, 1 Ryan fit Moo. 1,1. 

tiorari; Bac. Ab. Certiorari; Hawk. b. ii. 298. 

c. 27. 
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CHAP. v. ment has taken away the right to remove, (*) and even then it 
■ II1, one count be introduced not affected by such express enact- 
ment the whole indictment' is removable. (/) Formerly the re- 
moval of indictments by certiorari before judgment was of 
course, but such general liberty having, as the 5 W. & M. e. 
11,(«) recites, been abused by persons “fearing to be de~ 


No certiorari to 
bo granted but 
upon motion of 
counsel, and 
upon a rule 
grunted in open 
Court ; 

mid thut before 
allowance of 
certiorari a re- 
cognizance by 
two sureties 
shall be ac- 
knowledged be- 
fore justices. 
Conditioned 
return of cer- 
tiorari to appear 
and plead to the 
indictment or 
p resell l ment, 
and at costs of 
prosecutor of 
certiorari, to 
cause the issue 
joined to be 
tried at next 
assizes ; 

such recogni- 
zance to be 
certified and 
returned with 
certiorari and 
indictment to 
King’s Bench j 

otherwise the 
Court below 


O) And sec in particular Jt. v. Moreley, (t) MS. If. v. Saunders, and 5D. & R 
2 Burr. 1040 ; It, v. Middlesex, 8 Do wland 611. 

& R. 117. 

(u) 5W.&M.C. 11. “An Act to prevent Delays of Proceedings at the Quarter 
Sessions of the Peace/’ recites, “ whereas it is experienced thut notwithstanding the prior 
statutes made in the 21 James 1, c. IS and 14, and 20 Car. 2, concerning the granting 
of writs of certiorari to remove indictments of riots, forcible entry, assault and battery, 
and other presentments and indictments , out of the Courts of the General or Quarter 
Sessions of the Peace In the counties or places wherein such indictments have been 
found, and proceedings thereupon recorded, into their majesty’s Court of King’s 
Bench, divers turbulent contentious, lewd and evil disposed persons, fearing to be de- 
servedly punished where they and their offences are well known, have not only obtained 
writs of certiorari for removing such indictments found against them as aforesaid, but 
also indictments for sundry other trespasses, frauds, nuisances, contempts and misde- 
meanors after issue joined , and the prosecutors attending with their counsel and wit- 
nesses to try the same before the said justices of the peace in their said sessions, to the 
great discouragement of the prosecutors and of such constables and other officers as, 
according to their duty, present persons for those and such like trespasses, offences, 
and misdemeanors, for remedy whereof and that such offenders may bo brought to 
coudign punishment, 

1L Be it enacted, That in term time no writ of certiorari whatever, at the prosecu- 
tion of any party indicted, be hereafter granted, awarded or directed out of the said 
Court of King’s Bench, to remove any such indictment or presentment of trespass 
or misdemeanor, before trial had , from before the said justices in the said Courts of 
General or Quarter Sessions of the Peace, unless such certiorari shall be granted or 
uwarded upon motion of counsel and by rule of Court made for the granting thereof, 
before the judge or judges of the said Court of King’s Bench sitting in open Court. 
And that all the parties indicted, prosecuting such certiorari, before the allowance 
thereof, shall find tiro sufficient manu captors , who shall enter into a recognizance before 
one or more justices of the peace of the county or place in the sum of twenty pounds, 
with condition at the return of such writ to appear and plead to the said indictment or 
presentment in the said Court of King’s Bench, and at his and their own costs and 
charges to cause and procure the issue thut shall be joined upon the said indictment or 
presentment, or any plea relating thereunto, to be tried at the next assizes to be held 
for the county wherein the said indictment or presentment was found after such cer- 
tiorari shall be returnable, if not in the cities of London, Westminster, or county of 
Middlesex, mid if in the said ckies or county, then to cause or procure it to be tried 
the next term after wherein such certiorari shall be granted, or at the sitting after the 
said term, if the Court of King’s Bench shall not appoint any other time for the trial 
thereof, and if any other time shall be appointed by the Court, then at such other 
time, and to give due notice of such trial to the prosecutor or his clerk in Court ; and 
that the said recognizance and recognizances, taken as aforesaid, shall be certified into 
the said Court of King’s Bench, with the said certiorari and indictment, to be there 
filed, and the name of the prosecutor (if he be the party grieved or injured,) or some 
public officer, to be indorsed on the back of the said indictment; and if the person 
prosecuting such certiorari, being the defendant, shall not, before allowance thereof, 
procure such manucaptors to be bound in a recognizance as aforesaid, the justices of 
the peace may anti shall proceed to trial of the said indictment at the said sessions, 
notwithstanding such writ of certiorari so delivered. 

III. That if the defendant prosecuting such writ of certiorari be convicted of the 
offence for which he was indicted, that then the said Court of King’s Bench shall give 
reasonable rusts to the prosecutor if he he the party grieved or injured , or be a justice of 
the peace , mayor, bailiff, constable, headtmrough, ty thingman, churchwarden or over- 
seer of tlie poor, or any other civil officer who shall prosecute \ipon the account of any 
fact committed or done that concerned him or them, as officer or officer^ to prosecute 
or present which costs shall be taxed according to the course of the said Court, and 
that the prosecutor, for the recovery of such costs, shall, within ten days after demand 
made of the defeudaut aud refusal of payment, ou oath, have an attachment granted 
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servedly punished where they and their offences are well known,” CHAP. V. 

viz. at the sessions or quarter sessions near tlic place of the 

offence, that act enacts that in terra time no writ of certiorari 
at the instance of the party prosecuted shall be granted out of 
King’s Bench, to remove any indictment or presentment of 
trespass or misdemeanor, before a trial had, from before the jus- 
tices of sessions, unless such certiorari shall be granted upou 
motion of counsel, and by rule of court made for granting 
thereof; and that before allowance of the certiorari by the 
Court below, there shall be a recognizance with two sureties, 
acknowledged before one justice, in £20, conditioned for the 
defendant’s, at return of the certiorari, appearing and pleading 
in King’s Bench to the indictment or presentment, and causing 
the issue joined to be tried at the next assizes, and that such 


may proem! to 
try t lie indict* 
moot. 

I n casts defend* 
uo l be convict* 
oil, King's 
I tench to give 
costs to prose- 
cutor, if the 
party grieved, 
or public officer, 
.Ve. 

And attachment 
issue for such 


against the defendant by the said Court for such his contempt, and that the said re- 
cognizance shall not be discharged till the costs so taxed shall be paid* 

IV. Enacts, That in any of the vacations, writs of certiorari may be granted by any 
of the justices of their majesty’s Court of King's J tench, whose names shall be indorsed 
on the said writ, and also the name of such person at whose imtuncc the same is 
granted ; and that the party or parties indicted prosecuting such certiorari, shall, 
before the allowance of such w rit or writs of certiorari, find such sureties hi such sum, 
and with such conditions as arc before mentioned and specified in this present act. 

V. Enacts, That upon every certiorari granted or awarded within the counties 

palatine of Chester, Lancaster or Durham, to remove indictments or presentments for 
any of the matters aforementioned, all tin- parties indicted prosecuting such certiorari 
shall find such sureties to be bound in such sums and with such respective conditions, 
and at his or their own costs and charges, shall cause autl procut v the issue joined 
upon the said indictments or presentments to be tried at the next assizes or general 
gaol delivery, to be held for the said respective counties, and shall give like notice to 
the prosecutor, and if convicted shall be liable to like costs, to Ik* taxed, an is by this act costs 
provided for ill cases where the same are granted or awarded out of the Court of King's v . |Cll jj ft u a 
1 touch at Westminster. ■ ul ' 

VI. Provides and enacts, That if any indictment or presentment be against any per- | tench mav * 
sou or persons fur not repairing of any highway*, causeways, pavements or bridges, and 4|| j a 

the right or title to repair the same may come in question, upon such suggestion and affidavit tioriiri* anil the 
made of the truth thereof , a certiorari may be granted to remove the same into the Court jjj ^ ' •_ 

of King’s Bench, any law or statute to the contrary in any wise notwithstanding. Pro- 4 ra( , u * m 
vided nevertheless, that the party or parties prosecuting such certiorari, shall find two 
nuinucaptors to be bound in a recognizance with conditions as aforesaid. [Rendered 
perpetual by 8 9 W. 3, c. 33.] 

The 0 & l J W. 3, c. 33, a. 1, renders perpetual b W. & M. c. 11, sect. '1. and for the 
making the purpose and design of the said act more effectual, enacts, that the party or 
parties prosecuting any certiorari to remove any indictment or presentment from the 
quarter or genc?ral sessions of the peace, muy find two sufficient manucaptors, who shall Certiorari to 
enter into a recognizance before any one of his majesty’s justices of the Court of King's remove indict- 
Bench, in the same sum und under the same condition as is required by the said act, mentor present* 
whereof mention shall be made on the back of such writ, under the hand of the justice meat for nut 
taking the same, which shall be as effectual and available to all iutents and purposes repairing higli- 
to stay or supersede any further proceedings upon any indictment or present men I, for ways, bridges, 
the removal of which the said writ of certioyari shall be granted, as if the recognizance &c., in case the 
had been taken before any one of the justices of the peace of the county or place where obligation to 
such indictment was found or presentment made, and also it shall be added to the repair should 
condition of every recognizance taken by virtue of this and the said act, that the party come in ques- 
or parties prosecuting such writ of certiorari shall appear from day to day in the said tion. 

Court of King’s Bench, and not depart until he or tlicy shall be discharged by the said rcc0 g* 

Court. • nizaucc for cer- 

tiorari may be before a judge of King’s Bench in same sum as required by 5 W. & M. c. 11 ; but in 
addition to the terms of the recognizance, the condition is to be for the party defending appearing in 
King’s Bench from day to day in Court. 


zaticc required. 
Certiorari in 
counties pala- 
tine of Chester, 
1 .uncus ter or 
Durham. 
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CHAP. V. recognizance shall be certified and returned with the certiorari 
— and indictment into the King’s Bench ; and that if such recog* 
nizance be not acknowledged the Court below shall proceed to 
try the indictment. The 3d section enacts that if the defendant 
be convicted the Court of King’s Bench may give reasonable 
costs to the prosecutor if he be a party aggrieved, or a justice 
or officer prosecuting in respect of his office, and that an attach- 
ment shall issue in case such costs be not paid. The 5th sec- 
tion authorizes a judge to issue a certiorari in vacation, but 
the like recognizance is to be acknowledged before it be al- 
lowed. The Gth section authorizes the removal of indict- 
ments and presentments for not repairing a highway or 
bridge, upon affidavit that the right or title to repair the same 
may come in question. The 9 & 10 W. 3, c. 33, s. 1, renders 
perpetual this act, and enacts that the recognizance may be 
acknowledged before a judge of King’s Bench, but with the 
additional stipulation that the defendant shall appear from day 
to day in the Court of King’s Bench, and not depart until dis- 
charged by that Court. 

As these acts require in term time a motion and rule, and in 
vacation the permission of a judge, to issue a writ of certiorari, 
it is obvious that it is no longer of right or as a mere matter of 
course that an indictment or presentment can be removed at 
the instance of the defendant. And to support his application 
there must be an affidavit entitled only “ in the King’s 
Bench,” (or) shewing facts or circumstances sufficient to induce 
the Court or a judge to allow the writ. In general it will be 
granted on an affidavit shewing that there are or that the de- 
ponent has been advised by counsel that it is expected and be- 
lieved that upon the trial matters of law and of doubtful 
decisiou and unfit to be decided by the inferior Court will 
arise, sometimes shewing the particular point, or that some of 
the justices at sessions are interested ; (y) and any even slight 
ground for doubting a satisfactory trial or judgment below 
will in general induce tjie Court to grant the writ. 

The statute 13 G. 2, c. 18, s. 5, relative to the time within 
which a certiorari for removing a conviction or order must be 
obtained, does not extend to indictments or presentments, ( 2 ) 
nor is there required any notice of the intended application. 
The motion of counsel should be made before issue joined and 
at the earliest opportunity, and at all events before conviction 


(*) 1 B. & Crcs. 267. yon’s R. 135 ; Hand's Prac. 38, 352. 

(y J * T. R. 89 ; 1 East, 303 ; 1 Ken. * (s) R. v. Bottoms, 1 East, 208. 
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or judgment; (a) and if there be several defendants it must CHAP. V. 
appear, by affidavit or by counsel for each defendant appearing, Sect ' ***• 
that all concur in the application. (6) The application may 
be made after a warrant has issued and recognizance to ap- 
pear, even before indictment found ; (c) and whenever a defend- 
ant is under a recognizance to appear at sessions to answer any 
indictment there preferred, if lie fear that he would not there 
receive an impartial trial or proper judgment, he should imme- 
diately apply to the Court of King’s Bench or a judge, on a full 
affidavit, to remove the recognizance and stay all proceedings, 
so as to secure a trial upon an indictment only at the assizes 
before one of the judges. ( d ) When the propriety of the re- 
moval, even upon the ex parte application of the defendant, 
appears clear, then the Court or judge will at once grant the 
writ and not a new rule nisi (to shew cause), which would in- 
crease the expense ; thougii it seems that there must be a 
rule nisi before the removal by certiorari of proceedings before 
commissioners of sewers. (<?) if there be an indictment to be 
removed, and the party be in custody and desire his removal to 
another prison, or to be bailed, there must also be an habeas 
corpus as well as the certiorari, for otherwise he must continue 
in the former prison. ( f ) After the Court has granted the 
writ of certiorari, in order to render it effectual the party should 
immediately follow it up and enter into the required recogni- 
zances each in £50, and a recognizance witli two sureties each 
in £25 is not a compliance with the act. (g) 

The great advantage and indeed real object of a removal 
by certiorari is, that the defendant thereby not only retains 
the right to object to the form of indictment and other pro- 
ceedings, but he claims a complete investigation of the merits 
in the superior Court, or at least before one of the judges on 
the circuit ; whereas, upon a removal of an indictment or pre- 
sentment by writ of error, then only the form of the indict- 
ment, caption, and other proceedings upon the face of the 
record, and not the meats, can be questioned. (A) The trial 
may also be by special jury, who may have a view, and the de- 
fendant may have the assistance of king’s counsel. The Court 
and the judge who tries the cause usually disapprove of the 
conduct of a defendant or prosecutor in removing an indict- 


( a ) R* Pennegoes Mackynlleih, 1 B. 
h, C . 14? ; Hawk - b. 2, ch. 27, s. 30 ; 4 
Bla. C. 321. • 

(6? R. v. Hunt , 2 Chitt. R. 130. 

(c) MS. 60 G. 3, and 1 G. 4, c. 4, s. 4. 

(d) In OcU A.D. 1833, R. v. Valentine, 
a clergyman apprehended on a charge of 
unnatural practices, and under recogni- 


zances to appear at sessions, Mr. Justice 
J. Parke granted a certiorari ; and after- 
wards, at the assizes for Sussex, he was 
indicted and acquitted. 

(e) 2 Chitt. R. 1S7, post, 380. 

( f) H. v. Thomas, 4 M. & S. 442. 

( g ) 7f. v. Dunn, 8 T. R* 217. 

{h) R. v. Machynlleth , 1 23* & C. 142, 
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qucttl**, &c. 


Of certiorari to 
remove con vie* 
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&c. 


meat for a common assault or trifling offence, on account of his 
thereby greatly increasing the expenses. 

After judgment of an inferior Court upon an indictment or 
presentment, or coroner’s inquest, &c. tried by a jury, the re- 
moval cannot be by certiorari, but must be by writ of error , 
upon which, we have seen, the merits cannot be discussed ; (<) 
and such a writ of error must in all cases be returnable in the 
Court of King’s Bench, (k) and there, after issue joined in error, 
the case is argued in full Court. I hit the attorney-general’s 
fiat or authority for the issuing of such writ must be first ob- 
tained ; (/) and though it is usually granted upon the production 
of a petition and a case with counsel’s opinion or certificate 
that there is ground of error ; yet sometimes the attorney- 
general, before granting his fiat, will require the prisoner’s 
counsel to attend before him and state his objections and au- 
thorities in support of them. Where, however, there is reason- 
able doubt as to the sufficiency of the indictment or proceed- 
ings, it is not usual to refuse the fiat. 

Although no party in particular be interested, yet as the 
king has an interest in the general administration of justice, 
and to prevent any abuse of the law standing as a precedent, 
the Court, on the application of the attorney-general, may by 
certiorari move and set aside a coroner’s inquisition for apparent 
defect, and may declare a rule for that purpose absolute even 
in the first instance, (m) But this Court has no jurisdiction to 
try an indictment J'or perjury at common law, found at the 
sessions and removed by certiorari into the King’s Bench, an 
indictment so found being void, as an indictment for perjury, 
excepting when founded on the statute of Elizabeth, can only be 
prosecuted in the Court of King’s Bench or at the assizes, and 
a bill even cannot be found by a grand jury at sessions. («) 

It is a legal maxim that all juilicial proceedings of justices of 
the peace, upon which they have decided by conviction 
or order , (such as an illegal conviction under the Building Act, 
or an illegal order of justices for turning an highway, (o)) and 
whether at general or special sessions, or individually, and 
cither by general or particular statute, are of common right rc- 
moveable into this Court by certiorari, unless that remedy has 


(i) JLnte, 37 3. 

(fc) Evans r. Roberts, 3 Salk. 14?; 
CornhiU's case, 1 Lev. 149; 1 Sid. 208, 
S.C.; Tidd, 1137. 

(/) ft. v. IViikes, 4 Burr. $534, $550 ; 
lluwk, b. £, c. 50, ». 13 ; Hand's Prac. 
48, 50, 46$, 487 ; Tidd, 1141. 


(«) In re Cnliesf, 5 B. 5c Adol. $3 0. 

(n) Per Gttsdec, J* t ft. v. Hamm, 
1 lty. & M. 298 ; and see Ilawk. P. C. 
b. e, c. 8, s. 64; ft. v. Baisum, t Sira. 
1088 ; Reg* v. Smith, 2 Ld.Raym. 1144 ; 

$ Reg* v, Y&tringtm, l Salk. 406. 

(o) ft. v. Kent, 10 B* k Cress. 4?7. 
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been expressly taken away by particular enactment \(p) and 
even where a statute declared that no other Court whatever 
should intermeddle with any causes of appeal upon that act, 
but that they should be finally determined in the quarter ses- 
sions only; yet it was decided that the Court of King’s Bench 
was not ousted of its jurisdiction by certiorari, because the 
Court considered that such terms of enactment merely meant 
that the facts should not be examined. {</) On the other 
hand, an appeal (which is in the nature of a new trial, or rein- 
vestigation of the facts and merits,) can never be sustained, 
unless it has been expressly given by some statute, (r) This 
writ, however, is for the removal of judicial acts, and not those 
merely ministerial, and therefore neither a mere order of Court, 
not constituting a final decision, nor a warrant of a justice, nor 
a recognizance, are so rcmoveable. (s) And it 1ms been the 
practice in the King’s Bench not to grant a certiorari to remove 
an order of justices, from which an appeal lies to sessions, before 
the matter has been determined upon appeal, because the re- 
moval might take away that privilege, but when there is no 
restriction as to the time of appeal, it would be otherwise, (t) 
The Court of King’s Bench cannot take cognizance of or 
exercise their controuling jurisdiction over convictions, &e., 
unless they have been regularly brought before them by writ of 
certiorari, and where by inadvertence, the enactment presently 
stated had been disregarded, and a certiorari bad not been 
issued within the six calendar months from the last preceding 
order or confirmation of & conviction, the Court had no juris- 
diction, although in continuance of a former proceeding intended 
by them to be finally decided, (u) The certiorari to remove a 
conviction or order is in effect a writ of error, for the facts or 


( p ) Ante this volume 219, 220, 139, 
142 ; R. v. MoreUy, 2 Burr. 1040 ; li. v. 
Jukes , 8 T. 11. 544 ; R. v. Cashiobury, 3 
Dowl. & Ry, 35 ; R. v. Sounder $, 5 Dowl. 
& Ry. 611 ; 2 Scllon'a Pr. 618 ; R. v. 
Middlesex, 8 Dowl. & lly. 117 ; Burn's 
Jus. tit* Certiorari, 

( 9 ) R. r. MvrcUy, 2 Burr. 1040 j R. 

v. Jukes , 3 T. R. 54* ; Hawk. b. *, 

c. 27, s. 93 ; what srltds take away the 
writ, R. v. Middlesex , 8 Dowl. & Ry , 1 17. 

(r) Ante tills volume, 215; H. v. Sur- 
rey, 2 T. R. 509; R. v. Oxfordshire , 1 
11. & S. 448 ; R. v. Hanson, 4 B. Sc Aid. 
521 ; R. v. Cumberland, 1 B . & Cres. 64. 

(s) R. v. Lloyd, Cold. 509; Sayer, 6 ; 
Lotftf 329. 

(!) Salk. 147 ; CM. 172. 

(«) R. ▼. Super, 1 M. & S. 631 ; ante, 
221; and R. v. Smith, King's Bench* 


1834. A conviction under 5 G. 4, c. 03, 
$. 3, ot defend ant for deserting his wife, 
ffcc., was appealed against and quashed 
by sessions, Warwickshire, subject to a 
case to Court of Kind's Bench, granted 
on application of convicting justice, who 
thereupon removed proceedings into the 

King's Bench by certiorari, iused on his 

behalf. Court of King** Bench sent case 
•back to sessions to be restated, Sessions, 
011 argument, came to a different decision, 
and affirmed conviction, subject to a case ; 
on argument of which, on 8th May, 1854, 
the King's Bench field that defendant 
should have obtained a fresh certiorari, 
and for want of it they had no jurisdic- 
tion, and it being too late under the sta- 
tute to issue such certiorari, t he defendant 
, was fixed. 


CHAP. V. 
Sect. III. 
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$*CT. III. 


Qu<rre t if any 
remedy when 
certiorari taken 
away. 


Regulation of 
certiorari to re- 
move convic- 
tions and orders. 


merits upon which the proceeding took place, cannot be dis» 
cussed in the Court above, but merely the form and sufficiency 
of the proceeding as appear upon the face of them, (a?) When 
the sessions on an appeal quashed a conviction for a supposed 
defect in form, without hearing the merits, the Court of King’s 
Bench quashed the order of sessions, and sent back the case to 
the sessions to enter continuances and hear the appeal on the 
merits, (y) 

If the writ of certiorari has been expressly taken away by 
statute, and the conviction or proceeding be so formally correct 
on the face of it, as to afford an answer to any action of tres- 
pass, but yet was made under such strong circumstances of 
fraud or partiality as to render it unjust on the merits that it 
should be enforced, then perhaps on full affidavits and motion 
the Court of King’s Bench might, by writ of prohibition or 
rule, stay the justice from proceeding to execution upon such 
unjust proceeding. (:) 

In order to restrain the vexatious removal of convictions 
and orders, which issued as of course at common law, the statute 
5 G. 2, c. 19; and 13 G. 2, c. 18, have been enacted, and which 


now regulate the proceeding, (a) The first act, sect. 1, after 


(*) R. v. Jukes , 8 T. 11. 51*2; R. v. against an express enactment that the con- 

TAston , 5 T. K. 358. viction should not be in any imtnncr re- 

(y) Jt. v. llidgway t 5 B. & Aid. 527. heard, &c. Where, however, a justice or un 

(s) 2 Ld. Raym. 901 ; ('repps v. inferior Court had no jurisdiction, then in 

Dctulen, Cowp, 640 ; 1 B. & Adol. order to quash a conviction, such a pro- 

386 (a); ante this volume, ‘220, 221, sed ceeding may be proper. R.v. Justices of' 
qutcre, as to any jurisdiction of K, B. •Vemersefshire,3Dowl.6cRy. Mag.Cas.273. 

(a) 5 G. 2, c. 19, s. 1, gives justices of the peace power to amend judgments and 
orders in matters of form upon appeal. 

Sect, 2 is thus: And whereas divers writs of certiorari have been procured to remove 
such judgments or orders (said to be confined to judgments or orders mentioned in first 
section, where an appeal is given. R. v. Dunn f 8 T. R. 218, sed qnccre,) into his 
majesty’s Court of King’s Bench at Westminster, in hopes thereby to discourage and 
weary out the parties concerned in such judgments or orders, by great delays and 
No certiorari to expenses, enacts, that no certiorari shall he allowed to remove any such judgment or 
be allowed to order*, unless the party or parties prosecuting such certiorari, before the allowance 
remove justice's thereof, shull enter into a recognisance, with sufficient sureties, before one or more 
orders,* without justices of the peace of the county or place, or before the justices at their general 
a recognisance quarter sessions or general sessions, where such judgment or order shall have been 
of bOL to pro- given or made, or before any one of his majesty’s justices of the said Court of King’s 
SCCUte to effect. Bench, in the sum of fifty pounds, with condition to prosecute the same at his or their 
oum costs and charges with effect , without any wilful or affected delay , and to pay the 
party or parties in whose favour and for whose benefit such judgment or order ^as 
given or nmde, within one month after thj* said judgment or order shall be confirmed, 

their fuir costs and charges, to be taxed according to the course of the Court, where 
sucli judgments or orders shull be confirmed ; and in case the party or parties prose- 
On refusal of re- cuting such certiorari shall not enter into such recognizance, or shall not perform the 
cognizance, jus- conditions aforesaid, it shall and may be lawful for tbc said justices to proceed and 
tices to proceed, moke such further order or orders for the benefit of the party or parties to whom such 
judgment shall be given in such manner as if no certiorari had been granted. 
Recognizances Sect. 3 enacts. That the recognisance and recognizances to be taken as aforesaid 
to be certified shall be certified iuto Use Court of King's Bench at Westminster, and there filed .with 
into the King’s the certiorari and order or judgment removed thereby, and if the said order or judg- 
Bench, ment shall be confirmed by the said Court, the persons entitled to such costs for the 
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reciting the vexatious defeats on appeal to the sessions on mere 
deflects of form, enables the sessions to amend them; and sect. 2 
reciting that writs of certiorari have been procured to remove 
judgments or orders of justices of the peace, in hopes thereby 
to discourage and weary out the parties concerned by great 
delays and expenses, enacts that no certiorari shall be allowed 
to remove any* such judgment or order, unless the party pro- 
secuting such certiorari, before the allowance thereof, shall 
enter into a recognizance, with sufficient sureties, before a jus- 
tice of the peace or justice of sessions, or before a judge of the 
King’s Bench, in 50/., conditioned to prosecute such certiorari 
with effect and without delay at his own cost, and to pay full 
costs, if the judgment or order shull be confirmed; and unless 
such recognizance be executed, the justices are to proceed and 
enforce the judgment or order; and sect. 3 directs that the re- 
cognizance shall be certified and filed with the certiorari and 
judgment or order thereby removed in the King’s Bench, and 
if confirmed, the payment of costs is to be enforced by attach- 
ment. 

The 13 G. 2, c. 18, s. 5, extends in terms to all convictions, 
judgments, orders, and other proceedings before justices, and 
prohibits any certiorari, unless applied for within six calendar 
months next after conviction, & c., reckoned from the date of 
the conviction, &c.,(5) and six days’ previous notice of the in- 
tended motion for the certiorari must be served on the justices, 
or two of them, so as to enable them to shew cause in the first 
instance, (c) and such notice must state the name of the party 
or parties intending to apply for the writ, (d) and all the parties 


recovery thereof, within ten daj’s after demand made of the person or persons who 
ought to pay the said costs, upon oath made of the making such demand and refusal of 
payment thereof, shall have an attachment granted against him or them !>y the said 
Court for such contempt, and the said recognizance so given upon the allowing of such 
certiorari shall not be discharged until the costs shall be paid, and the order so con- 
firmed shall be complied with and obeyed. 

13 G. 3, c. 18, s. 5. And for the better preventing vexatious delays and expense 
occasioned by suing forth writs of certiorari for the removal of convictions, judgments, 
orders, and other proceedings before justices of the peace, it is enacted. That no writ 
of certiorari shall be granted, issued forth or allowed, to remove any conviction, judg- 
ment, order, or other proceedings , hud or made before uny justice or justices of the 
peace of any county, city, borough, town corporate or liberty, or the respective general 
or quarter sessions thereof, unless such certiorari be moved or applied for within six 

calendar month s next after such convictidti, judgment, order, or other proceedings, 
shall be so had or made, and unless it be duly proved upon oath that the said party 
or perries suing forth the same hath or have given sir days * notice thereof in writing to 
the justice or justices, or to two of them, (if so many there be,) by and before whpm 
such conviction, judgment, order, or other proceedings, shall be so had or made, to the 
end that such justice or justices, or the parties therein concerned, may show cause, if 
he or they shad so think fit, agairtst the issuing or granting such certiorari. All the 
parties must respectively sign the notice. 3 B. Adol. 887; see also 60 G. 3 ; 1 
G. 4, c. 4, s. 3 & 4; and see the notes Chitty’s Col. Stat. 133, 133; 

(6) R . v* Boughey, 4 T. R. 381 ; R. (c) R. v. Glamorganshire, 5T. R. 279. 

▼. Sussex, 1 M, & S. 631, 734; R. v, (d) R . v. Lancashire, 4 B. &c Aid. 289. 

Kayle, 1 Dowl. 6c R. 436 ; Lofft, 544. 
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The practice. 


must respectively sign such notice, ( e ) and not merely an attor- 
ney or agent for them, (f) 

In practice, after a conviction or order has been made or 
affirmed on appeal, application should be made to the justice 
or justices for a copy, and if from such copy it appear that the 
evidence and defence have not been duly set forth according to 
the facts, the magistrate should be required to Correct his con- 
viction ; and if he should refuse, the facts should be fully stated 
in the subsequent affidavit in support of the motion to the 
Court of King’s Bench. If the immediate payment of the 
penalty or fine be insisted on, and especially if a warrant has 
been issued, the same may be paid under protest. Then, 
before a motion for a certiorari directed to the convicting ma- 
gistrate, it may be advisable to search and ascertain whether he 
has returned his formal conviction to the sessions, and examine 
the same there, if so filed. (g) Then a written notice of motion 
for certiorari should be carefully prepared, addressed to all the 
convicting justices by name, or at least two of them, referring 
to the conviction or order, and shortly stating with particularity 
the grounds of objection to the same, (so as to enable the jus- 
tices to prepare to shew cause on affidavits in the first in- 
stance, (A» the names and addition of the party objecting, and 
who will apply to the Court on a named day, or so soon after 
as counsel can be heard, and also naming the person or persons 
to whom the writ will be prayed to be issued. The notice must 
be signed by all the complaining parties, and not by one for 
himself and copartners, nor by an attorney or agent, (i) 

The notice must be served full six days exclusive before the 
day when the motion to the Court is to be made, and it would 
be safer to serve at least two of the justices jicrsonally, ( k ) and 
from the concluding words of 13 G. 2, c. 18, s. 5, it would seem 
safer also to deliver a copy of the notice also, addressed to the 
prosecutor and parties concerned. 

Thcro must be an qffidavit, entitled at most, “ In the King’s 
Bench,” annexing and verifying a copy of the notice served, 
and stating the time and place and mode of service. ( l ) 

An affidavit of the time of the conviction, and objectionable 
proceedings before the magistrate, the request to him to hear and 
state on his conviction the defence and evidence, and when the 

(s) Jt. v. Cambridgeshire, 3 B. & Adol. 887. The form in 1 Bum J., tit. Ccr- 
887; ami sec 60 G. 3 and 1 G. 4, c. 4. tiorari, p. 595, therefore, seems defective. 
( /) Semble , uL See a form, ants, 553, thin volume. 

(g) K. ▼. Eaton , 5 T. R. 585. (It) Ante , 177, t bis vol. 

(5) Per Cur. K, v. faHcathirt, 4 B. & (/) Ex parte Kohro, 1 B. & Ores. 567; 

Aid. 289. see form of affidavit, arris, 554, note (k) 

(») H, v. Cambridgeshire, 3 B. & Adol. this volume. 
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fact, his refusal also, the subsequent request to him to amend 
his conviction in that respect, also all the particular objections, 
cither to the irregularity of the proceeding or to the form of 
the conviction obtained from the justice, which should be veri- 
fied and produced in court and referred to as annexed. 

The motion, or application for the writ, must be made by 
counsel, within the prescribed time of six calendar months from 
the date of the order, or time of conviction, or order of con* 
firmation at sessions on appeal, without regard to any delay in 
drawing up the conviction, or stating a case at the sessions for 
the opinion of the Court. ( m ) 

The motion should be as well for a certiorari to remove the 
principal conviction or order, as also the original information, 
summons, warrants, and other proceedings and documents, and 
if the magistrate refused to set out the defence or evidence, a 
mandamus to compel him to set out and return the same, in his 
returned conviction, or shew cause to the contrary, may at the 
same time be prayed, and this is in general necessary, (n) 

Although the statutes relating to seivcrs, and the jurisdiction 
of the commissioners, viz. 27 Hen. 8, c. 5, 2 W. & M. c. 8, s* 
2, 7 Anne, c. 9, 7 Anne, c. 10, 18 G. 3, c. 1(>, 47 G. 3, c. 7, 
local and personal, and another local net for Westminster, 
passed 20th April, 1812, 7 G. 4, c. G4, s. 18, and 3 W. 4, c. 22, 
are silent on the subject of apjtcal or certiorari to the Court of 
King’s Bench, yet as a part of its superintending power over 
most inferior Courts, this Court may, upon motion, supported 
by affidavit and by writ of certiorari, remove the proceedings of 
a Court of Sewers, and determine upon their legality, (o) as by 
examining the validity of a sewer’s rate. ( p ) And it is fre- 
quently proper to proceed in King’s Bench by certiorari, for a 
Court of Equity will not restrain the commissioners in pro- 
ceeding to remove a float or tumbling bay upon a river, 
although it be suggested that it will be attended with irrepar- 
able mischief ; (</) and though a Court of Equity has coextensive 
jurisdiction in some respects, yet an injunction against the 
commissioners of sewers reducing the height of water in a 
river, was dissolved on the ground that there was a shorter 


{m) R. v. Suner, 1 Maul* & S. 734, to 887 ; R . v. Commissionert of Scwcri for 
63i ; fi. v. Kaye , 1 D. Sc R. 436 ; 4 T. 7'ower Hamlets , 1 Jl & Adol. 23t. 

R. 281 ; R. v. Howlet , 1 Wils. 35. (/>) R. v. Comistionert of Tower llamleu, 

(n) R. v. Marsh , 4 D. & R* 264; R» 9 li. & Cres, 517; and 1 R. & Ado}, 

v. Rix, ibid. 35 2L; ante, this vol. 2^. Q32. 

(o) *3 Bla. Com. 55, 73, 74 ; Call** on (q) Cow;». Cli. Ca. 305 ; Veaey & 

Sewers ; Com* Dig* lit* Sewers ; Bac. Beanies ; Bac. Ab. Courts of Commit- 

Ab. til. Courts of Commissioners of sioncs of Sewers. 

Sewera ; Chit. Col. Stat. tit. Sewers, 879 
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CHA*V. remedy in the Court of King’s Bench, who interfere with great 

■ — — caution, (y; The course of proceeding to obtain the opinion 

of the King’s Bench on the validity of a sewer’s rate, is to make 
affidavits of the facts and objections to the rate, and thereupon 
move' the Court for a rule to shew cause why a writ of certiorari 
should not issue, directed to the commissioners, to remove the 
objectionable proceedings into this Court, in order that the 
same may be quashed, stating the spveral grounds of objection 
in the rule nisi. The commissioners then make affidavits in 
answer and shew cause, and after > argument the Court decide 
upon the rule nisi before any writ of certiorari is issued, (r) We 
have seen that in some cases a certiorari is granted in the first 
instance, but there must be a rule nisi in the first instance for a 
certiorari to remove proceedings from before the commissioners 
of seWcrs. (s) In general, in case of a presentment by a jury 
that a party is benefited by the sewers when he was not in 
fact so benefited, he should traverse the presentment, for if he 
neglect to do so, and a distress be levied, he could not sue the 
commissioners, (t) But in general an assessment upon a party 
who does not benefit will be void, and trespass for levying the 
rate would be sustainable. («) In general, however, the safest 
course, when any objection to the commissioners’ proceedings 
can be established by examination of them, is to move for a 
certiorari to remove them into the King’s Bench, and move 
to quash them quia timet, so as to anticipate and prevent any 
injury, (a) 

Jurisdiction Another very extensive and exclusive branch of jurisdiction, 
TIjTc juu j occupying much of the time of the Court, relates to the hearing 
oj'Setiiotu fur and determining of cases slated by Courts of Sessions, upon 
tile cZZf appeals to them, usually upon the validity of $)oor rates, (z) or 
tive to poor particular assesstnents therein, or upon a question of parochial 

“I--' settlement, and the validity of an order of removal; (a) but 
mtnts, and or- though cases are more usually granted or stated upon questions 
moraf, &•(>/) °f parochial settlement or rating, they may be granted in all 
cases of orders and convictions, where the certiorari is not ex- 
pressly taken away by statute. (6) Whenever the sessions 


(y) Kerrison v. Sparrow , 19 Ves. 4-19^ 
Box v. Allen, Dick. 49. 

(r) H. v. Commissioner* of Sewers of 
Tower Hamlets , l B. & Adoi. 2S2. 

( s ) 2 Chilly's R. 137 ; ante, 373. 

(f) Harrfn Du, 3 Car. & P. 71. 
(tt) Masters v. Seroggs, 331. & S. 447. 

(x) Birkct v. Croyier, 3 Car. & P. 63 ; 
1 M. &M. 11%; ami see other cases, 
Burn J,, tit. Sewers. 

(y) Anciently it was the practice to 


state the facts especially in the order of 
sessions, and then refer them to the 
judges on the circuit, who bad then more 
time than at present to consider them. 
Burn J., tit. Poor, 787. 

(s) if. v. BlackvjaUr , 10 B. & Cres 
792. 

(а ) See in gciw*l Bum’s J., tit, Poor, 
vi. ; of Removalf78() to 790. ■ 

(б) /£. v. Alien, 15 East, 333. 
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upon appeal to them on these subjects, entertain a doubt upon 
the law as applicable to the facts disclosed upon the hearing 
of the appeal, they usually authorize the party against whom 
they decide to have their judgment roviewed by the Court of 
King’s Bench, and this is called granting a Case. The justices 
at sessions are not, strictly speaking, bound to adopt this courso. 
and ought not to do so when they are unanimous, and the 
point is free from doubt ; and indeed in that case they ong/U to 
refuse a case, in order to prevent the delay and expense of. 
further litigation, (e) But when these is reasonable doubt, 
they ought to raise a disputable question, in order that it 
may be decided by a higher tribunal, as well for the pur- 
poses of justice in the individual case, as also regarding prece- 
dent. (d) As, however, no bill of exceptions can be tendered 
with effect to the judgment of the justices, if they should 
peremptorily refuse a case, there is no remedy, even though per- 
versely refused, (e) If the sessions have agreed to a case, then 
a mandamus may be issued to compel them to state it accord- 
ingly, unless it should appear that they have since so disagreed 
on the terms of the case itself, on account of some facts being 
in dispute, as to be unable to come to a conclusion on the facts 
themselves. {/) 

When a case has been granted, either on a poor rate assess- 
ment, (g) or relative to a parochial settlement or order of re- 
moval, (A) it must be removed by certiorari into the Court of 
King’s Bench, and if sent back to the sessions to be restated, 
must also be again removed by certiorari, or cannot be heard. (i) 
But this Court will not take cognizance of a special case re- 
served upon the trial of an indictment at sessions, who are 
bound there dually to dispose of the prosecution, and have no 
power to delegate the decision on law or fact to this Court. (A) 
Nor has this Court any jurisdiction to review the judgment or 
decision of the quarter sessions, except on a case scut up 

^ 

( d ) ft. v. Preston upon Hill, Burr. Set, 
Cas. 77. 

(?) 7 bid . ; ft. v. Onllon, Burr. Set. 
Cas. 64 ; 1 Vent. 500. 

(f ) ft, v. Pembrokeshire, 2 ft. 6c AduJ. 
39 1 ; ante , vol. i.793. 

(g) ft. v. Oxford Cat ml Company, 10 B. 
6c Cres. 163; "ft. v. Inhahitnntsoj Dames, 

1 ft. 6c Aclol. 113. 

( h ) Burn’s J., tit. Poor, 786. 

(i) ft. v. Suwex, 1 M. 6c 3. 631 ; and 
ft. V. Smith, K;i&. 1834; ante, 375, n.(tt). 

(/c) It. v. Inhabitants of Salop, 13 Hast, 

9b. 4 


VOL. II. 


(?) ft. v. Darley Abbey, 14 East, 2B5 ; 
Bum’s J. t Sessions of Peace, vol. v. 480. 
At the Middlesex Intermediate Sessions, 
on an appeal by Sir G . Acklam, Appellant, 
v. The Trustees tf St. lake's Parish , Chet- 
sea, Respondents. 20th June, 1833, after 
hearing Bodkin for the Trustees atul 
Clarkson for the Appellant, Mr. Brough- 
ton, the Chairman, (in answer to an ap- 
plication by Mr. Bodkin that a case 
might be allowed for the consideration 
and determination of the Court of King's 
Bench,) said it %vas not^&sual to grant a 
case when all the magistrates on the Bench 
were unanimous , and a case was refused. 


CHA*. V. 
Skv. III. . 


F F 
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CHAP. V. 
Sect. HI. 


Sect. TV. 
Tlic constitution 
and jurisdiction 
of the Court of 
Common Pleas. 


Real actions. 


formally for their consideration. And therefore where the 
sessions, on an appeal, having heard the witnesses on one side, 
refused to hear those on the other side, on the ground that 
their testimony had been prefaced by observations on the part 
of counsel, contrary to their practice, the Court refused to 
grant a mandamus to rehear the appeal. (/) But it has been 
usual to reserve special cases upon convictions for penalties on 
an appeal to the sessions, when the certiorari or removal is 
not expressly taken away, as well as iu cases of settlement; and 
the Court will take cognizance of this when accompanying the 
proceedings removed by certiorari into the King’s Bench, (in) 
When one question only has on the face of the case been dis- 
tinctly submitted to this Court, no other point will be consi- 
dered, however apparent it may be on the facts stated. (») 

We have seen that anciently the judges on their circuits re- 
ceived cases from the sessions and decided upon them ; but 
that practice has long been disused, in consequence of the 
great increase on the circuits of more important business, (o) 


Sect. IV . — Of the Court of Common Picas. 

We have seen that in the original formation or division of 
the Superior Courts it was intended that (with but very few 
exceptions) all civil suits between subjects, viz. all real and 
mixed and personal, actions, should be instituted in this Court, 
and that only criminal mailers should be prosecuted in the 
King's Dench and revenue cases in the Exchequer ; that there- 
fore Magna Charta enacted “ Common Pleas shall not follow 
our Court (/'. c. King’s Bench), but be Itoldcn in a certain 
place.” And the statute of Rutland enacted, that “ no plea 
shall be held in the Exchequer, unless it specially concern the 
king or his ministers.” But by the invention of the latitat in 
the King’s Bench and the quo minus iu the Exchequer, those 
two Courts assumed and ultimately established concurrent juris- 
diction as respects personal actions, and also one mixed action, 
that of Ejectment, (p) 

But we have seen that neither the Court of King’s Bench 


(0 7?. v. J. of Carnarvon, 4 IV & Aid. 
56; and 7?. v. J. of KW.r, 2 Clutt. R 
586 . std t fiurrc. 

(m) Tidil, 898, 899; tt.v. Allen, 16 
East, 355, 346 ; It*, v. Guildford, 2 Chitt. 
R.281. 

(a) R. v. Guihlfoj'd, 2 Chitt. R. 201 - 


»ed <]Ui rre. 

(<>) .Into, 362; Rum’s tit. Poor, 
vol. iv. 786 ; ibid. tit. Serious of Peace , 
vt'L*. 480. « 

(/>) 2 SellonYApp. 620, 612 ; Dac. Ab. 
Court of King’s Bench, A. 2, and id. tit. 
Court of Common Pleas, 
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nor Exchequer has any jurisdiction over real actions , so that if CHAp! V. 
such an action were commenced therein, the whole proceeding Sk<:t ' * v ’ 
would be void and coram non ; (</) and the Court of Common 
Pleas has exclusive jurisdiction over them, (r) excepting that 
the king has by prerogative a right to sue his real or mixed 
action in any Court. ( s ) 

So whilst fines and recoveries were in force, and still for Fine* and rcco- 
many years to a certain extent, the practice relative to them, or ' cms ' 
rather limited to the amendment thereof, will be exclusively 
confined to this Court. (/) And the I W. t, c. 70, s. 14 & 27, 
transferred the jurisdiction of the Courts of (•rent Sessions in 
Wales as to fines and recoveries, and the power of amending 
them, to this Court. And where the officer of the Court of 
Great Sessions had omitted to enter of record a recovery 
duly suffered there at bar in 1 SOI-, the Court of Common Pleas 
at Westminster ordered it to be done nunc pro tune, under the 
27th section of that act, on the ground that the power to 
amend implied such power to record. (//) And although the 
3 & i W, 4, c. 74, s. 2,(») enacts, that after the ;51st December, 
l«So3, no fine or recovery shall be levied or suffered, yet the 
Pth section saves and preserves the jurisdiction of this Court to 
amend any fine or recovery or any proceeding thereon. The 
act then substitutes more simple modes of assurance, and the 
7(>th section empowers the Court of Common Pleas to make 
orders respecting the amount of certain fees connected with 
the new mode of conveyance, and powers as to the examina- 
tion of a married woman respecting her consent to execute an 
indenture, are delegated to this Court, or rather the chief 
justice thereof, and the certificate of the examination and affi- 
davit are to be lodged with an ofliccr of this Court, and the 
Court of Common Pleas is empowered to make orders and 
regulations as to the mode of examination of married women 
respecting their consent, and the memorandums, certificates, 
affidavits and other proceedings. (//) 

The Court of Common Pleas has also exclusive jurisdiction Mixed action*, 
over all mixed actions, excepting actions of ejectment, which we 
have seen may bo prosecuted in King’s Bench, Common Picas, 


( q ) Ante, Com. Pig. Court, 15. ‘I, C. 1 ; 

4 Inst. 199 ; 2 Scllon’s IV. 355 ; Roscoo 
on Heal Actions; Daily v. King, J lien. 
Bla. I ; Bar. Ah. tit. Court of KingV 
Bench ; ami Id, tit. Couit of Common 
Plcns. 

( r ) Mellon, 620 . 

(.«) Ibid . 620 , 621 . * 

(t ) 4 Inst. 99 ; Com. Dig. Court, C. 1 , 
3 i 4 W. 4, c. 7 4, s, 9 ; Harrison's IikW 


tit. Fines, vol. i. 6;>9 ; and tit. Recoveries, 

vol. ii. 373. 

(u) Fa urn* v. Jones, 9 Bing. 311. 

(t) Sm* the Ih tmU of (lit* act, ante, vol. 
i. 311, 511 a, b, r, d, 2d. edit, in note, 
and th' 1 u hole act in the Supplement of 
A. I). 1UM. 

( V ) 5 & 4 \Y . 4, c. 7 I , s. 34 to 92 ; and 
m c Rules I tin. A.l). 1334, of Common 
Plea* fhoH'on, 1 Bing. New Cases, 242. 

F F 2 
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or Exchequer. Quare Impedit can only be sustained in this 
Court, excepting at the suit of the king, who may sustain that 
proceeding in any Court, (z) A writ of dower also, whether for 
the assignment of dower alone or for that and damages where 
the husband died seised, must be in this Court, or in the County 
Court by justicies, or upon a special custom by plaint in the 
Court of the lord of the manor, but it is usually in this Court, (a) 
The ancient writ of waste to recover the property wasted, and 
now abolished, must also have been in this Court, (i) 

The 11 G. 4, and 1 W. 4, c. 70, s. 14, and the 1 W. 4, c. 3, 
s. 4, enacted, that writs of right and other real actions then 
depending in the Courts of Session for Chester and Wales, 
should be heard and determined in the Common Pleas, and all 
subsequent real actions arising in those districts must be brought 
in this Court. But any continuing increase of business attri- 
butable to that change was soon destroyed by the 3 & 4 W. 4, 
c. 27, s. 3G, repealing, after the 1st June, A. D. 1835, all the 
real and mixed actions and writs of partition therein enume- 
rated, (excepting writs of right, of dower, quare impedit or 
ejectment, and plaints in Manor Courts for free bench ;) and by 
another enactment putting an end to fines and recoveries here- 
after to be passed or suffered in the Court of Common Pleas, (c) 
So that by the ancient contrivances and invasions of jurisdiction 
before alluded to on the one hand, and this repeal of its exclu- 
sive branch of jurisdiction over real and mixed actions on the 
other, this superior and excellently constituted <?ourt has been 
greatly abridged of jurisdiction, and no sufficient arrangement 
for an increase of other business has been made, although con- 
sidering the peculiar learning of the judges of this Court and 
of the serjeants, it would have been well to have restored much 
if not the whole of the ancient exclusive jurisdiction over all 
actions of ejectment, and all questions relative to real property 
and conveyancing, and incidentally relating to pai'ochial settle- 
ments in respect of estate, which it will be seen frequently 
involve many difficult questions relative to tllOSC subjects. By 
such restoration would be encouraged and more highly culti- 
vated depth of learning on those subjects, which, in the other 
Courts, ut present are sometimes too hastily and insufficiently 
examined, and would certainly tend to cause an improved admi- 
nistration of justice on those very important subjects. 

In order, in some measure, to compensate the subtraction 

(*> Ante, Fit?.. Nut. 15 rev. St* e ; 2 Sell. AnAerton, 2 Do*, ft Pul. 86 ; Green v. Cole, 
Pr. .131. 2 Suomi . Sii. 

(«) S Sell. l>r - (r) 3 & 4 W. 4, c. 74. 

O’) I Sell. Pr. 338 ; llnrrov School v. 
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of business which the Court of Common Pleas has of late, CHAP. V. 
without reason, sustained, it is highly expedient that the Courts Sect. IV. 
of Equity should send their Cases for opinion to the judges 
of this Court, and direct their issues on questions of fact to be 
tried in this Court in preference to that of the King’s Bench, 
where the press of business, owing to its more multifarious 
jurisdiction, frequently causes an inconvenient accumulation 
and arrear of business. (</) 

Although not strictly connected with the jurisdiction of this Exclusive privi- 
Court, yet as materially affecting the practice of those learned j^^abonstied 
serjeants who had resolved to devote themselves principally to ami tlic Court 
this Court, it may be proper here to notice that it was originally VoTiiV barr i s ^ ° 
proposed to abolish the exclusive privilege of the serjeants by ters.(r) 
act of parliament; but afterwards it was ascertained that the 
same object might be effected by the king's warrant, and, ac- 
cordingly, on the 25th April, a warrant, under the king’s 

sign manual, was issued, and under which, after reciting that it 
had been represented to his majesty that it would tend to the 
general despatch of the business depending in the several Courts 
of law at Westminster, if the right of counsel to practise, 
plead and be heard, be extended equally to all the said Courts, 
the Court of Common Pleas, in and after Trinity Term, A.I). 

1831, was opened to all barristers, whether serjeants or not; 
and all barristers have an equal right and privilege to practise 
in this Court ; but by the same warrant it was declared, that 
several serjeants therein enumerated shall rank next after the 
junior king’s counsel, but such privilege is not to extend to any 
serjeant that might thereafter be made. ( e ). The terms of the 
warrant arc, “ Whereas it hath been represented to us that it 
would tend to the general despatch of the business now pending 
in our several Courts of Common Law at Westminster, if the right 
of counsel to practise, plead and be heard, were extended equally 
to all the said Courts; but sucli object cannot be effected so long 
as the serjeants at law have the exclusive privilege of prac- 
tising, pleading and audience during term time in our Court of 
Common Picas at Westminster: we do, therefore, hereby order 
and direct that the right of practising , pleading and audience 
in our said Court of Common Pleas during term time, shall, 
upon and from the first day of Trinity Term now next ensuing, 
cease to be exercised exclusively by the serjeants at law ; and 
that upon and from that day our counsel learned in the law 
and all other barristers at law, shall and may, according to their 


(d) Sec ante , 350 to 353. Observer, yoI. vii. 5<f7, and voL viit. 13* 

(e) See Warrant, 10 Bing, 371 \ Legal 
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respective rank and seniority, have and exercise equal right 
and privilege of practising, pleading and audience if) in the 
said Court of Common Pleas at Westminster with the serjeants 
at law. And we dp hereby will and require you to signify to 
Sir Nicholas Conyiigham Tindal, Knt. our Chief Justice, and 
his companions, justices of our said Court of Common Pleas, 
this our royal will and pleasure, requiring them to make proper 
rules and orders of the said Court, and to do whatever may 
be necessary to carry this our purpose into effect.” 

In case of illegal imprisonment the Court of Common Pleas 
in term time, or one of its judges in vacation, has now equal 
and concurrent jurisdiction with the Court of King’s Bench, 
to issue a writ of habeas corpus under dl Car. 2, and 50 G. 0, 
c. 100, already noticed, (h) To this Court appertains, as it did 
also to the Court of Exchequer, the right at common law , 
where any ofliccr of the Court, or any party to a suit in that 
Court, was imprisoned, to grant this writ; and if it appeared 
that the party was illegally detained, to discharge him ; (i) but 
before the above acts, if it appeared that the party was con- 
fined for a criminal matter, neither this Court nor the Court of 
Exchequer could proceed to investigate the charge, but were 
bound to remand him; or else if the offence was bailable, to 
take bail for his due appearance in a Court of criminal juris- 
diction. (Ji) Now by the former act, “ it shall be lawful for any 
prisoner to move and obtain his habeas corpus, as well out of 
the High Court of Chancery or Court of Exchequer, as out of 
the Court of King’s Bench or Common Pleas, or either of 
them; and if the Lord Chancellor, or Keeper, or any judge 
or judges, baron or barons, for the time being, of the degree 
of the coif, of either of the Courts aforesaid, in the vacation 
time, upon the view of the warrant of commitment or detainer, 
or upon the oath made that such copy was denied, shall deny 
any writ of habeas corpus, by the said act required to be granted 
as therein mentioned, they shall severally forfeit 500 1. to the 
prisoner or party aggrieved (l) so that under these two acts 
the Court of Common Pleas and Exchequer, though properly 
neither has any criminal jurisdiction, is bound, if required, to 

(y) These terms are so couipicbemive Court of Common Picas; and tit. Habeas 
that no doubt they extend to the signature Corpus ; Com. Dig. tit. Courts C. ; »>! C. 
of pleadings and every other description of 2, e. L\ s. 10; 56 G. 3, c. 100; Wood's 
business that serjeunts could practise. It cos*, 3 Wils. 172. 
will be observed that this rule removes (/i) Ante, 32?, 328. 
the iuconvctiicnce before noticed respect* (0 Bac. Ab. Habeas Corpus, B. 1. 
ing motions for a netv trial in the Court of (k) hi. ib. ; but soo 2 Sc Hon, 6 : 2 1 ; 
Common Pleas, ants, 323. MWhJ's ease, 3 Wils. l?2; Budut's case, 

(g) See in general ante, v»>|. i. 604 to Vaughan, 155; 2 Hale's P. C. 144. 

6i>5; and this voi. ante; line. Ab. tit. (/) 2 Scllou’s Pr. 621. 
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exercise the power of discharge or bailing in criminal cases. CHAP. V. 
It is, however, as we have seqp, much more usual to apply to . • 
the Court of King’s Bench, or one of its judges, for discharge 
from imprisonment, or bailing upon any crtmifuil or other 
charge unconnected with the process of the Court of Common 
Pleas ; (»i) and this, as we have seen, even when the party is in 
custody for some alleged offence against the revenue laws, pro- 
perly cognizable in the Court of Exchequer. («) 

The statutes relative to arbitration and awards, giving sum- Award*, 
inary jurisdiction to the Court of King’s Bench, equally extend 
to this Court, (o) And the annuity acts, 17 01 . .‘>, c. ~6, and Annuities. 

50 G. 0, c. 141, s. 6, also extend to the Courts of Common 
Pleas and Exchequer, and authorize each, when an action on 
the annuity deed is brought thereon, or when the warrant of 
attorney authorizes a judgment to he entered up in this par- 
ticular Court, to interfere on motion. ( p) And whenever, as 
one of the securities, there is a warrant of attorney authorizing 
a judgment only in this Court, then a motion to set aside the 
security must be made in this Court, unless in eases within the 
(ith section, and when it is more probable that the Court of 
King’s Bench will set aside the deeds, without imposing any 
terms on the debtor, (y) 

The statute 7 G. 2, c. .‘20, as to summary applications for Mou^inor*, 
relief by mortgagors ; (r) the II G.!2,c. ID, s. 17, as to summary 
appeal by tenants against tlic proceedings and record of justices itc. 

of the peace, and to obtain restitution ; (.v) and the statute 4 Ann. 
c. 10, s. 20, and 1 1 G. 2, c. 10, s. 20, as to Bail bonds and Re- 
plevin bonds, (t) equally extend to the Court of Common Pleas, 
and enable that Court also to afford relief; and the observa- 
tions upon the jurisdiction of the Court of King’s Bench affecting 
those subjects will here in general equally apply to the jurisdic- 
tion and practice of this Court. 

This Court also has original summary jurisdiction by rule of Anomic* and 
Court and attachment over its own njjiccrs and ministers, and offux ‘ rs ' ^ 
all other persons guilty of contempt against the Court itself, or 
its rules or orders; (a:) and by a rule of Hilary term, 14 J. 1, 
the Court may remove unfit or even unskilful attornies. We 
have seen that the lien of an .attorney is less favoured in 


(m) Tidd, 28. 

(n) Ante, 327. 
(«») Ante , 328. 
(/>) Ante , 329* 

( q ) *Ante t 338. 

(r) Ante f 331. 
O) Ante , 361. 
(1) Ante , 333. 


(«) See fultyt ante, 338. 

(i) Sec: ante , 338 ; 1 Inst. 100; Com. 
Dig. Courts, C. I ; Tidd, 38 ; KiUxy 
v. IVeyberg, 12 Mod. 251 ; Worley v. 

, id, 318; Anonymous, UL 440; 

Anonymous, id* 583 ; Craddock v, Clin, 
id, 637. 
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CHAP. V. 
Sect. IV. 


Prohibition. 


Removal of pro- 
ceedings from 
inferior Courts, 


this Court than in the King's Bench* and that therefore this 
Court will permit cross actions or interlocutory orders for 
costs to be set off against each other, even in prejudice to the 
attorney’s lien,(y) a distinction which may induce a plaintiff’s 
attorney in some cases to prefer the Court of King’s Bench to 
this Court, (y) 

With respect to any controuling jurisdiction over inferior 
Courts, it was determined by all the judges that this Court, as 
well as the King’s Bench, has jurisdiction by prohibition to 
confine temporal as well as ecclesiastical Courts within their 
proper jurisdiction ; (z) but it is more usual to apply to the 
Court of King’s Bench for that writ in term, (a) or to the Chan- 
cellor in vacation, if an inferior Court should then press forward 
in a suit over which it has not proper jurisdiction. (A) And we 
have seen that it has been decided that this Court has no ju- 
risdiction by prohibition to restrain a bishop from committing 
waste, (r) 

Before judgment the Court of Common Pleas always re- 
moved the civil proceedings of an inferior Court, even of re- 
cord, by certiorari or habeas, (d) But a writ of error does not 
lie after judgment from an inferior Court of Record into this 
Court. J’he decisions and treatises are at variance upon this 
point; but this is certainly the result, (e) However, all pro- 
ceedings in Courts not of record are removeable before judg- 
ment into the Common Pleas by pone or recorduri facias loque- 
lam or accedas ad curiam, or ajtcr judgment by writ of false 
judgment. (/) 

No indictment or presentment, or conviction or order, or 
matter of a public nature, can be removed by certiorari or other 


(v) Anti, 321. 

(s) Vaughan's U. tf>7 ; Robot's cuir, 
12 Coke, 66 ; 4 Inst. 1>J, 09 ; Mac. Ab. 
Court of Common Pleas ; *2 Sellon, I ‘Jit, 
<>21; 1 YVootU’s. Via. Lee. 116; Tidd, 
30 ; and 1 \Y. 4, c. 2 1 *, IinpcCs Pr. C. 
P. 4, ante, 355. 

(«) In Ex parte Dr . Battine , 4 R. & 
Adol. the Court of Common Pleas had 

been previuuslj* applied lu without suc- 
cess. 

(6) 7 Ves. 257 ; 2 Sell. & Ia-L 136 
Com. Dig. Chancery, Appendix, tit. Pro- 
hibition. 

(r) Ante, 35$, post, Ecclesiastical Juris- 
diction. 

(d) Tidd, 36 ; t Leb. Ab. 303 ; but 
see 2 Sellon, 621 ; 3 Rlu. Com. 410, 411, 
note (p) ; Finch L. 460; Ap Richards v. 
Jones, Dyer, 260; Roe v. llarth , Cm. 
Elia. 26. 


<0 2 Sellon, 621; Tidd, 1138; Finch 
L. 480; Ap Richards v. Jones, Dyer, 
260 a; and Roc v. llarth. Cm. Klis/26, 
where the report i> thus; ” It was held 
by all tin* justices that a writ of error 
doth not lie in the Common Pleas upon 
an erroneous judgment given in any Court 
of record, and this, as they said, on great 
advice;'* see also 3 Bla. Com. 410; 

lmpey, Common Fleas, 752, accord . ; 
but see Tidd, 36 ; Rue. Ab. Error, 1.5# 
contra. In compensation for the great 
invasions on the jurisdiction of this Court, 
it would be a salutary enactment that all 
writs of error, false judgment, and all pro- 
ceedings for reinvestigating the decisions 
or acts of inferior Courts, were returnable 
and decided in this Court, and ,after- 
wards, if any further appeal were allowed, 
then into Exchequer Chamber. 

(/) 2 Sellon, 621 ; Tidd, 38, 
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proceeding into this Court, nor has it any jurisdiction to issue 

i wliCT* IV • 

a mandamus. 

Nor has this Court any jurisdiction over or in relation to Not over crimes. 
crimes, (g) or as it is technically said this Court has no crown 
side ; (g) and they will not even give time to put in bail so as to 
await the decision of the judges, on an indictment against the 
defendant, (h) Though the Court of Common Pleas and Ex- 
chequer have enlarged the time for rendering the principal, 
when he is in custody upon a criminal charge, (/) and the King’s 
Bench will discharge the bail when the principal is under 
sentence of transportation. (£) 


Sect. V. — Of the Court of Exchequer of Pleas, $c. Skci . v. 

The Court of Exchequer, as originally constituted, was a Tin* Exchequer 
Court of Record merely for the hearing and determining of ]{ 0Vl . mil . um | 
matters relating to the revenue of the ( roicn ; (/) and in many lj ' v Courts, 
respects revenue questions must exclusively be heard and de- 
termined either on the common law or equity side of this 
Court and not in Chancery ; (/«) and hence it is supposed by 
other Courts that this Court is wore eligible for the decisions 
upon revenue questions, and may be so, subject to the possi- 
bility of bias in favour of the crown. (//) The Exchequer was 
originally divided into eight distinct Courts — as 1. The Court of 
Pleas, (still the proper Laic Court) ; it. The Court of Accounts ; 

3. The Court of Receipt, which was considered the true centre, 
into which all the king’s revenue and profit ought to be paid ; (o) 

4. The Court of Exchequer Chamber, being the assembly of 
all the judges of the superior Courts for matters of law ; 5. The 
Court of Exchequer Chamber, as erected by 31 E. 3, c. 12, 
for errors in judgment of the Court of Exchequer of Pleas 
itself; 0. The Court of Exchequer Chamber for errors in the 
King’s Bench, .and erected by 27 Eliz. c. 8, (now by 1 W. 4, 
c. 70, s. 8, the only Court of Error as well from King’s Bench, 

Common Pleas and Exchequer of Pleas) ; 7. 'The Court of 


(g) Hawk. b. 2, ch. 1, s. 1 ; Bac. Ab. 
Courts, A., S Taunt. 503 ; Tidd, 478. 

( h ) Joyce v. Pratt, 6 Bing. 37?. 

(i) PoU, 403 ; Bennett v. Kinncnr , 3 
Moore, 259 ; Attorney -General v. Phillips , 
13 Price, 523 ; and see Price’s Prac. 93, 
105 to 118. 

(/e) Tidd, 589 to 297 ; Supplement, 
82. 

(/) 4 Inst. 103,119; Mad. Exch. 109, 
121 ; Via. Ab. Courts of Exchequer, O. ; 


Com. Dig. Courts, D. where the jurisdic- 
tion of each of these Courts is separately 
stated. 

(to) 3 1 51a. Com. 428, 429 ; post. 

(n) 7 T. R. J74 ; 1 Taunt. 120; Tidd's 
Suppl. 188; ante, 327, 328. 

(o) 2 Inst. 197 ; see an excellent mo- 
dern view of that Court, and an account 
of the oflicc of the Lord Treasurer’s Re- 
membrancer of and in the Exchequer, 2 
Man. Exch. Pr. Appendix, 212, fltc. 
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CHAP. V. 
8*ct. V. 


The Exchequer 
of Pleas, (jr) 


Equity in the Exchequer Chamber, of which the Lord Trea- 
. surer and the Chancellor and Barons of the Exchequer were 
the judges, (p) and still continued and improved by the recent 
acts, 57 G. 3, c. 18, and 3 & 4 W. 4, c. 41, s. 25 & 27 ; 8. The 
Court of First Fruits and Tenths, erected tempore Hen. 8, but 
which was dissolved and the clergy discharged thereof by 
2 & 3 P. & M. c. 4. By 1 Eliz. c. 4, the first fruits and tenths 
were reunited to the crown, and although this ancient Court 
itself was not revived, yet such first .fruits and tenths were 
plaecd within the rule, survey and government of the Exche- 
quer, (q) and the circumstance of such first fruits and tenths 
being cognizable especially in the Exchequer, gave rise also to 
suits for tithes being anciently there instituted ; and as the 
Court had become particularly conversant with tithe law, it has 
ever since been the practice to prosecute tithe suits in the Ex- 
chequer in preference even to the Court of Chancery, (r) though 
in the latter Court the decree is more extensive than in the 
Exchequer, viz. by compelling the defendant to account for his 
tithe to the time of the decree or even to the time of the mas- 
ter’s report, whilst in the Exchequer the decree only compels 
account to the time of filing the bill, (.y) If the owner of 
the tithe proceed by bill in equity or in the Exchequer, he 
must waive all actions for penalties for not setting out tithe. (/) 
Suits in the Exchequer for tithe are now usually on the equity 
side of this Court ; («) they are preferable when the litigation is 
yith several parishioners, and when, if the tithe owner were to 
proceed at law, numerous actions would be necessary; but 
when there has been an agreement between the tithe owner 
and a particular parishioner to pay a composition in lieu of 
tithe, and there is an arrear due under the agreement, or when 
predial tithe (not agistment) has not been set out, and the treble 
value of such tithe will be more than sufficient to defray all the 
costs at law, then an action of debt for treble or single value is 
in general preferable. 

The first specified Court, viz. The Court of Pleas, is the 
Exchequer Court of Law , and was properly and anciently the 
Court in which debts or duties to the king were to be recovered, 
usually by information by the attorney-general, and actions 
by and against the officers of this Court, and the king’s actual 


(p) 4 Inst. 118; Bac. Ab. Court of (t) 1 Mad, Ch. Pr. 108; 1 Vera. 60; 
Exchequer. 1 Anstr. 100. 

( 9 ) 4 Inst HO ; Plowd. $71 , 542* (u) 2 Man. Exch. Pr. 5ft&, 609. # 

If) 3 Atk. 347 ; anil see 1 Mad. Cb. (x) See its jurisdiction iu general. Com. 

Pr. 104* 105. Dig. Courts* D. 2. 

(*) 3 Atk* 137 ; 1 Mad, Ch. Pr, 105. 
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debtors, and against actual prisoners in the Fleet Prison of the chap, v. 
Court, were always sustainable in this Court. Magna Charta 
prohibited real, mixed and personal actions to be brought else- 
where than in the Common Pleas, and the statute of Rutland, 

10 Ed. 1 , in affirmance, as is said, of the common law, enacted 
that “ no plea shall be held in the Exchequer unless it socially 
concern the king or his ministers, (y) But under the fiction 
that a party was the king’s minister or debtor, and that by the 
defendant’s withholding the debt or having committed tlio in- 
jury, the plaintiff was less able to pay the king, jurisdiction was 
assumed and established over all private claims in personal 
actions between subject and subject, although in truth neither 
was an actual debtor to the king, (z) In some cases also a pre- 
ference was by this means given to the Court of Exchequer, as 
in debt on simple contract ; wager of law was not allowed in 
this Court, and the process of venire did not require personal 
service; and we have seen that the jurisdiction of this Court in 
personal actions is at least impliedly recognized by the act 
establishing a uniformity of process ; (a) and it is not now even 
necessary, or indeed proper, in a declaration in the Exchequer, 
to allege that the plaintiff is a debtor to the king, any more 
than it is now necessary or proper in the King’s Bench to state 
that the defendant is in the custody of the marshal, unless that 
be the fact, (b) It was, however, considered that a plaintiff 
cannot proceed in this Court by original writ from the Chan- 
cery returnable here. (<•). 

In this Court a plaintiff has four terms in which to enter a 
common appearance for the defendant, under 12 G. I, c. 29, 
s. 1, an advantage in favour of a plaintiff’s proceeding here, (d) 

It has been supposed by some that this Court adopts the 
practice of the King’s Bench, and by others that of the Common 
Pleas, ( c ) but these suppositions are equally erroneous, for the 
barons arc wholly independent excepting of their oath, and 
which binds them to decide and act according to their own in- 
dependent opinions , though the previous decisions of their own 
or any other Court upon the terms of a statute or general rule, 
or upon a general matter of practice, which ought to be similar 

(u) 4 lost. 113, 114; Plow. 209* CroiDp.3cMcc.3it4. 

Stoke, 20, (c) 1 Price R. 309; Tidd, 38. 

(s) Bac. Ab. Court of Exchequer; 4 (d) Cook v. Alien, STyrw. 378; contra 

Inst. 112; 3 Bla. C. 44; 2 Sell, l’r, 1 cd. to practice of King’s Bench, where the 
599, COO. appearance must be within two terms, 10 

(а) Ante , £ W. 4 , c. 39; 3 & 4 W. 4, B. & C. 437. 

c.*fe7, s. 1. (*) Price Pr. Advertisement, til. 

(б) Hint v. Ptif, 3 Tyrw, R, 264 ; l 
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excepting eject- 
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in all the Courts, will doubtless be considered with the best 
attention before they will be departed from. (/) 

We have seen that in some cases even of personal actions 
this Court has exclusive jurisdiction, as where the king’s re- 
venue is concerned, or an action has been brought in another 
Court against a revenue officer for something done or omitted 
by him connected with his office, and when we have seen the 
proceedings may be removed into this Court. (, g ) So by the 
Lottery Act, 3G G. 3, c. 104, s. 38, when in force, actions for 
penalties must have been commenced and prosecuted in the 
Exchequer. And, in general, penalties incurred under the 
Stamp Acts must be sued for by and in the name of the at- 
torney-general or in the name of the solicitor or some other 
officer of the stamps, and usually in this Court, (ft) 

But this Court has no jurisdiction over real or mixed actions, 
excepting in ejectment, which was acquired by fiction of the 
plaintiff being a debtor, though at what time docs not appear. (i) 
In one case of ejectment this is the only proper Court in which 
to proceed, as if A. have the title to lands under an extent out 
of the Exchequer for debts in aid, he must bring his ejectment 
for them in this Court, and having brought his ejectment for 
them in the Court of Common Pleas, he was, on motion, ordered 
to prosecute here. (A) So if A. be outlawed at the suit of B., 
and lands in the possession of A. arc extended, and C. claims 
title to them, and pleads to the inquisition, he must bring an 
ejectment for them in this Court and not elsewhere, because 
the king’s revenue is deemed to be concerned. (1) And indeed 
in all suits in another Court, if it appear from the pleadings that 
the revenue is concerned in the event, the cause may be, as we 
have seen, removed into the Office of Pleas. (»<) 

Feigned issues , or other issues, are also properly framed and 
triable on the plea or law side of the Exchequer, but by plea 
only, and not even then merely on motion; (n) and an issue will 
not be directed to be tried in the Exchequer unless for some 
special reason and on motion for that purpose, (o) And regu- 
larly these are only the result of some summary application to 
the Court when the affidavits are contradictory, (j») or are 

(/) An<lacci>0ed.l’'iy v.Jrj/.SCroinp. liac. Ab. Court of Exchequer. 

\ M. # 234, ax to the practice of the Court (/) Hard. 176. 

of Exchequer probably changing and be- (m) Lamb v. Gunman, Porker’s Hep. 
coming assimilated to that of the other 143; ante, 316, 317. 

Courts in like cases. («> 2 Man. Ex. Pr. 505 ; 4 T. R. 402; 

(g) ^nfe, 310, 317. 12 East. 247. c 

(ft) 44 G. 3, c. 98 ; 5 G. 4, c. 41. (o) Antrobus v, £. I. Company, 5 Mall, 

(i) 2 Man. Ex. Pr. 504. Hep. 3. 

(fc) Uardr. 193, 176 ; and see 2 Vero. (p) 2 Man. Ex. Pr. 505; 6 Taunt. 75. 
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framed under the authority of an inclosure or other act, or they CHAP. v. 
are sent from the equity side of the Court of Exchequer or Skct * v * 
from Chancery. ( q ) 

With respect to the summary jurisdiction of this Court, as Summary juris, 
in cases of awards, annuities, mortgages, bail bonds, replevin d,ct,mu 
bonds, &c. over which we have seen the Courts of King's Bench 
and Common Pleas have jurisdiction on affidavits and motion, 
the statutes giving such jurisdiction in general equally apply to 
this Court. There are, however, singular exceptions as to 
summary applications, as well under the fifth section of the 
Annuity Act, 53 G. 3, c. 141, which only in terms authorizes a 
judge of King’s Bench or Common Pleas to compel the pro- 
duction of the original deed ; and it seems that an application 
by a tenant against the decision and record of justices of 
the peace, and to obtain restitution* under the 11 G. 2, c. 

19, s. 17, only extends to the Courts of King’s Bench and 
Common Pleas, and not to this Court. These two exceptions 
historically shew that the legislature did not, at the time 
those acts were passed, treat the Court of Exchequer as a Court 
of law for the decision of private rights between subject and 
subject, though undoubtedly by the fiction of quo minus this 
Court had long before contrived to exercise jurisdiction in 
those cases. 

The Habeas Corpus Acts, 31 C • Hf C. 'Vj and 53 G. 3, C. 100, Habeas corpus, 
expressly extend to the Court of Exchequer and the barons 
thereof; but when the party is in custody under a criminal 
charge, it is, we have seen, more usual to apply for the writ and 
discuss the legality of the imprisonment in the Court of King’s 
Bench ; (r) and when a party is in custody under any irregular 
process upon a revenue charge, it is always better for him to 
apply to the Court of King’s Bench than to the Court of Ex- 
chequer, for reasons before assigned, (.v) 

The Court has jurisdiction over warrants of attorney, »u- Warrants of at- 
thorizing a judgment in this Court ; and though it lias been lomcy ‘ 
decided that by the practice of this Court, contrary to that of 
King’s Bench and Common Pleas, the Court of Pleas will not 
interfere to set aside a warrant of attorney on the ground of 
illegality, but the defendant pipst apply for relief to the equity 
side of this Court, (/) the present practice is otherwise. But 

(q) 2 Man. Ex. Pr. 505, and cases in Matthew* v. Lewi * , 1 Austr. 7. Part- 

note (r), ridge and King moved for a rule to shew 

(r) Ante, 32 7. cause why the judgment entered up 

4 $) Ante , 327, $28. by the plaintiffs should not be set aside, 

(t) Matthews v. Lewi i, 1 Austr. 7 ; 2 on the ground of usury, which was dis- 

Man. Ex. Pr. 500, note (i), but who judi- closed by affidavits. 

fiously adds tmen quare. By the Courts To set aside judgments 
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a judgment cannot be entered up in the Exchequer on a war- 
rant of attorney to confess judgment in a Court of Great Ses- 
sions, because the statute 1 W. 4*, c. 70, speaks only of the 
removal of suits, and a warrant of attorney, although authorizing 
a suit, cannot in itself be deemed a suit. ( « ) 

This Court has a jurisdiction over its own officers and attor- 
nies, similar to the Courts of King’s Bench and Common 
Pleas ; (ac) and it seems also to have had summary jurisdiction 
over an attorney of another Court, ’who practised in the Ex- 
chequer in the name of a side clerk before the late act. (y) 

We have sufficiently noticed the privilege of officers of the 
Court of Exchequer, and of all revenue officers, to have actions 
against them removed into and proceeded on in this Court, (z) 
Although an original writ out of Chancery could not nor 
can be returnable in this Court so as to proceed to outlawry 
at the suit 1 of a subject for debt ; (« ) the uniformity of process 
act, 2 W. 4, c. 39, s. 56 and 57, now expressly authorizes 
proceedings to outlaw upon a capias or distringas issued 
under that act; and the seventh section enables the chief 
baron to appoint an officer to execute the duties of a filazer, 
exigenter, and clerk of the outlawries in this Court. (4) And 
though an affidavit as to the attempt to serve a defendant 
with process may not be sufficient to warrant a distringas 
to take his goods, or to entitle the plaintiff to enter an appear- 
ance for the defendant, yet it may suffice to authorize the 
Court to issue a distringas for the purpose of proceeding to 
outlawry. (<•) And upon a judgment of outlawry in the King’s 


of this kind is to usurp the office of it 
Court of Equity by the summitry juris- 
diction of a Court of Law. It may be 
necessary at least to direct nn issue to try 
the validity of the transaction, which a 
Court of Law cannot compel, und the in- 
troduction of this second innovation in 
the practice, rendered necessary by the 
first, shews how dangerous it is to con- 
found the jurisdictions of the different 
Courts. The regular process of n Court 

of Equity seems m every respect the best 

adapted to this cose, for the plaintiff' is 
entitled in conscience to the money he 
has really advanced, and if w © set aside 
the judgment, lie loses that with the rest ; 
a Court of Equity, on the other hand, 
decrees what is really due, and no more ; 
(but see now otherwise, 1? Ves. J., 44, ami 
ante, 337 (t). The Court of King's Bench 
has granted such motions, perhaps, that is 
now become so much the practice of the 
Court as not to be disputed there ; but in 
this Court no such precedent lias been 
established, and we do not sec any rea- 


son to make otic. Besides, this is no- 
thing like usury. It is a catching bargain, 
an extortioning post orbit, but no usury. 
The rule was refused. 

(tt) Williams v, Williams, 1 Tyr. H, 
,151. 

(x) Ante , 337. 

(y) 1am ns v. Duncan , 1 Tyr, 883 ; t 
Cromp. Ac J. 372. 

(s) Ante , 310,317 ; and ace R* v. Piek - 
man, 3 A nst. 832 ; Dediugjield v. She l fortl, 

8 Price, 584. 

(a) Horton v. Peake, 1 Price R« 309 ; 

1 Tidd, 38, 132, Supplement, 100; Dox, 

Ex. 84 ; Price Pr. Exc. 52 ; sec 2 
)ow). Slat. 2 W. 4, c. 39, and notes* 

( b ) And see 2 Ac 3 W. 4, c. 110, ». 
149 ; Tidd’s Supp. A. D. 1834, p. 100. 

(r) Per Ld, Lyndhurst, C. B., and 
Bay ley, B., in Hewitt v. Mellor, 3 Tyrw. 
822; 1 Cromp. Ac Aleesoi^ 720; the 
form of the note at tlie foot of the writes 
different in such case, see No. 3, ached. 

2 VV. 4,c. 39, and post. 
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Bench, a motion may be made and rule obtained in this CHAP V. 
Court for a sequestari facias to sequester the profits of two Smt. V. 
benefices, the writ of capias utlagatum, with the returns, being 
filed in the Exchequer, and the profits of the benefices vested 
in the crown ; and writs in the nature of sequestari facias to 
the bishop being required, whereupon the bishop will provide 
for performance of the duty, (d) In case of an outlawry in any 
Court, it is the course of the Exchequer to prefer an informa- 
tion in nature of trover and conversion against any person who 
has the goods of the outlaw ; (c) and though the proceedings 
in the Courts of King’s Bench and Common Pleas arc not in 
general subject to revision in the Exchequer of Pleas, yet it 
appears that erroneous outlawries in those Courts may, on ac- 
count of the king’s interest therein, be vacated in this Court.^/) 

And therefore where an outlaw had died abroad before a trea- 
sury warrant and the attorney-general’s consent had been 
granted in order to authorize the sheriff to pay over money in 
his hands under a capias utlagatum to the plaintiff in the 
action, it was held that that warrant and consent granted in 
ignorance of the previous death, did not vest the money in the 
plaintiff, and the Court on motion of the defendant’s executors, 
stayed payment over to the plaintiff by the sheriff till their plea 
of defendant’s death should be traversed and the facts tried. (g) 

It is also laid down, that although it is more usual to proceed q„ 0 warranto, 
in the Court of King’s Bench upon informations in the nature 
of quo warranto, to try the right of particular persons to hold 
offices in corporations, or to exercise other franchises, yet that 
a writ of quo warranto also lies in the Exchequer ; (/*) and an 
information in the nature of a quo wurranto may be exhibited 
in the Exchequer in the name of the attorney-general, although 
that Court is not mentioned in 9 Anne, c. 20. (i) The proper 
course in the Exchequer, it is said, is to issue a writ to the 
sheriff, directing him generally to inquire into usurpation of 
franchises; upon which he is to take an inquisition finding the 
particular usurpation intended to be drawn in question ; and 
then the defendant is to traverse or demur to the inquisition 
and proceed as in the King’s Bench. (#) 

#-v»- 

(d) In re Outlawry, Hindc, Clerk, 1 Tyr. (g) H.v. Buchanan, 3 Tyrw. R. 229. 

11* 347. (A) Com. Dig* Quo Warranto, A., 

(e) Per J laic, C. J., in Mod. 90 ; liac. Sir Edmond Bacon's ca«e, Ifardrci, 129; 

Ab. tit. Court of Exchequer, C. 2 Mari* Ex. IV* 509 ; see ante, 307* 

^ A Browne* v. Welshc, M. 5 & o (0 Co. l.ut* 5J5 b; 2 Alan* Ex* Pr. 

Ph, 8c M. Rot* S7; Jones, J. E. R. 310. 

Mem* Outlawry, and 2 Man, Ex. Pr. (k) Co. Ent. 530 b; 2 Man* Pr. 

624. 510 ; Scl. N. P. tit. Quo Warranto, 
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As far as regards the jurisdiction over inferior Courts, it 
seems that a prohibition may be issued out of this Court to 
restrain, an inferior Court from proceeding in a suit, or in a 
manner in which it has not jurisdiction ; (V) and supposing a 
Court should proceed in a suit against a revenue officer, con- 
trary to the summary order before alluded to, [m) probably the 
obtaining this writ would be one mode of preventing the other 
Court from proceeding, though the Court of Exchequer might 
proceed more summarily against tire plaintiff in the action by 
attachment, for the contempt in disobeying the order of the 
barons. 

The books of practice state that this Court has jurisdic- 
tion to remove by certiorari civil suits commenced in inferior 
Courts of record into this Court, whether on the behalf of a 
plaintiff or of a defendant : (») and we have seen that unques- 
tionably a jurisdiction exists in favour of the crown, when its 
interests are involved, or an action brought against one of its 
officers for any tiling done or omitted in that character, of pro- 
hibiting the plaintiff from proceeding otherwise than in this 
Court, (o) 

Recognizances, in whatever competent Court or jurisdiction 
they have been acknowledged, are always considered as re- 
cords ; and in respect of the actual or supposed due investiga- 
tion and sanction given to thehi by the Court, judge, or other 
public officer before whom they are acknowledged, have more 
validity than in ordinary contracts not of record ; and it has 
therefore been held, that a person of the age of sixteen is com- 
petent to enter into a recognizance conditioned to prosecute a 
criminal charge ; and that if it be forfeited and estreated into 
this Court, it cannot be discharged unless a sufficient special 
ground for relief be made out ;(j>) but although the Court may, 
consistently with their general practice, be obliged to refuse to 
discharge a recognizance, yet they have power to mitigate the 
penalty, (q) Formerly, whenever a recognizance, of whatever 
description or wherever acknowledged, became forfeited, it was 
always estreated into and proceeded upon in the Court of Ex- 
chequer, as the proper revenue Court of the king, (r) and all 
applications for relief against the forfeiture after the estreat 

(J) See the cases 2 Man. Ex. Pr. 505 Com. Law, vol. i. 805, 806. 
to 507, (p> JEot parte XViUiama, M'CleJ. Ex. R. 

(m) Ante, 316, 317, 394. 495. 

(») Skin. 244, 246 ; Tidd, 397, refer* (9) In the matter of Hooper, id . 578. 

ring to Man. Ex. Pr. 152. (?) Or rather into thg office o( the 

(0) 4rtte t $16,5l7 ; Hard. 176; Parker, £ord Treasurer’s Remembrancer of and 
145; t Axist. 205 ; 1 Price, 206; Man. in the Exchequer, see 2 Mail. Ex. Pr, 
Ex, Pr, 101, 164; Tidd, 397; China's Append. 251, and note. 



397 


OP THE COURT OP EXCHEQUER OF PLEAS, &C. 

had taken place, were necessarily to this Court, (a) After* chap.v. 

wards, the S G. 4, c. 46, s. 6, am! 4 G. 4, c. 37, transferred Sect, v. 

much of this jurisdiction to the respective Courts of Quarter 

Sessions, and which have power even to discharge the whole 

of the forfeited recognizance, (t) After this enactment, it was 

at first supposed that it did not determine or affect the juris* 

diction of this Court, and that if a recognizance had in fact 

been estreated into this Court, it might here be discharged, 

mitigated, or compounded for as theretofore, according to the 

equity and circumstances of each case. (») But it has been since 

doubted whether the Courts of Quarter Sessions can now in 

any case, since September, 1822, cause a forfeited recognizance, 

taken before them or justices of. the peace, to be estreated into 

the Court of Kxchcquer; and it should seem that if improvi- 

dently the recognizance should be so estreated, the Court 

will not interfere, (x) Certainly since that act the Court of 

lixchequer has no jurisdiction over estreats of recognizances 

not returned into it, and the Courts of Quarter Sessions alone 

has jurisdiction to relieve against the forfeiture of recognizance 

within its jurisdiction. (//) But as regards penalties, forfeitures, 

and fines, as on jurors for non-attendance, or occurring during 

the assizes, application for relief may still be made to this 

Court, (s) 

When a motion was to be made- to discharge a forfeited re- 
cognizance estreated into this Court on an affidavit suggesting 
grounds for relief, the proper course was for the cotihsel to be 
furnished with a constat of the proceedings from the office of 


(s) From the returns from the Court of the parties to apply in n summary way to 
Exchequer, extracted from the Report of the Court of Exchequer, to compotiud or 
the Select Committee on Finance, in 171)8, discharge any tint s, issues, amerciaments 
it appears that flic business of the office of and recognizances, according to the t‘ir- 

thc Lord Treasurer’s Remembrancer of and cumstances of each case, and which is 

in the Exchequer, was formerly very con- the. source of thejurisdictioti of this Court 

siderable, being the office principally con- to hear motions on these subjects, 2 

cerned in what respected the landed and Mann. Ex. Pr. Append. 251 to 234, 

casual revenue of the crown. And into (t) Per Lyndhurtt, C. ih, in It. v. 

that office, all escheats of fines, issues, re- Thompson* 3 Tyrw. 11. 54; R • v. Haw - 
cognizances, amerciaments, and other for- kins , 1 M'Clcl. 5c Y. 27. 
feitures, were, at the time of such return, ( u ) See 3 G. 4, c. 40, and 4 G. 4, c. 
viz. in 1798, regularly transmitted from 3; Fellow's case, 12 Price, 299, cited 1 

both Houses of Parliament, from the M'Clel. & V. 29, and other coses cited l 

Court or King’s Bench and Common Tyrw. R. Index, xliv. But see 1 M'Clcl. 
Pleas, and the Office of Picas in the Ex- &- > V. 31, note (a). 

chequer, from the Justices of Assize, Jus- (i) If. v. Hawkins, 1 M'Clcl. & Y. 27. 

tices of the Peace, Commissioners of (y) Per Lyndhurst, C. 15. , in /f. v. 

Sewers, and from alt other jurisdictions Thompson, 3 Tyrw. R. 54 ; it. v. Haw - 

wherein they were set and imposed ; and kins, 1 M'Clel. & Y. 27.^ 

after these had been thus transmitted, the (s) Ex parte Sir 7* C/argcs, 1 Young 
parties concerned nave an opportunity of & J.399; Ex parte Ford and Ex parte 

formally traversing the king’s right. Ami Frown, id . 401 ; R. v. Hawkins, l M'Clel. 

at the commencement of each reign a writ & Y. 27. 
of privy seal is issued ex gratia, allowing 
VOL. II. 


G G 
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the clerk of the estreats, in order that the Court might see 
what the recognizance was; and the motion should be made 
on one of those days in the week when the treasurer's remem- 
brancer (now the king’s remembrancer) is present in Court, 
and notice of motion should be given to him and to the solicitor 
of the treasurer ; and if those proceedings have not been ob- 
served, the motion will be refused. («) By 3 & 4 W. 4, c. 99, 
s. 41, the offices of the lord treasurer’s remembrancer, as well 
as of the clerk of the estreats, were abolished ; and by s. 45, 
the records of those offices were transferred to that of the 
king’s remembrancer, arid who, by s. 46, is to perform all the 
duties of the abrogated offices, subject to the orders of the 
barons. By s. 47, copies and*extracts of all the records so 
transferred are declared to be as available in evidence as before 
the offices were abolished. (b) But s. 37 expressly retains thejuris- 
diction of the barons as to the said fines, issues, amerciaments, 
penalties, forfeited recognizances and estreats, or any process 
or proceeding thereon.{b ) Where the amount of estreats to be 
certified by clerks of the peace, town clerks, &c. to this Court, is 
under 51., they may verify the return by affidavit, without com- 
missions or personal appearance ; (c) and in scire facias against 
the conusor of a recognizance to the crown, no costs are reco- 
verable by the defendant, although lie succeed on demurrer 
and in error. ( d) 

The 1 W. 4, c. 73, requires every publisher of newspapers 
and pamphlets to execute a recognizance or bond with sure- 
ties, for securing the payment of fines upon conviction for 
libels and damages and costs, in actions for libels; and the 
third section gives the Court of Exchequer in particular, upon 
affidavit, summary power to direct proceedings upon such re- 
cognizance or bond. But in order to obtain the interference 
of this Court against u surety, it must be shown by positive 
affidavit that the plaintiff has used due diligence to obtain 
satisfaction from the goods of the principal obligor. (<?) 

This Court, in connection with this revenue jurisdiction, has 
very extensive jurisdiction over writs of extent and in aid, and 
generally every description of proceeding connected with the 
revenue or debts to the king or bis debtor ; ( f) thus it lies 
against the insolvent agent of a life insurance company, where 


(а) 11+ v. Holden and another, STyr w. 
U. 580, mtd Ea ptirtc Dunk, 2 Id. 500, 

(б) Ex parte Tomlins, 2 Tyr w. 176, 

(c) Ibid, j 3 G» 4, c. *16, s. 1 

(d) It. v, Bingham, 1 Tyrvr. H. 26?. 
(r) Pennell v, Thompson, i Crump. 6c 

Mecs. 857 f 3 Tyrw. K. 823. 


(/) See the practice fully lidd, 9 ed. 
1013 to 1083; 11 G.4, and i W. 4, c.73; 
I?, v, Hingham, 1 Cruiup. & M. 062 ; 
sec the older practice As to extends. West 
oit Extents, and 2 Manning’s Ex. Pr. 513 
to 620} 1 Tyrw. K. Index tft. Extents. 
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it is found by inquisition that he had received a sum due to the CHAP. v. 
cftrtvn for insurance duties, although the company also were s«*r. V. 
liable to the crown, (g) But a crown debtor who has issued 
prerogative' process against his own debtor, is not entitled to 
continue those proceedings after he has paid the debt due to 
the crown. (A) For a false return to an extent, by which return 
the crown, or the prosecutor, is prejudiced, an information may 
be filed in this Court, in the name of the attorney-general, 
whether the return be complained of as false in fact or insuffi- 
cient in law ; as where the sheriff' to an extent had returned 
that the goods at the time he received the extent were in his 
hands under writs of fieri facias, ami that the said goods and 
chattels were then subject to such prior execution , which was 
the part of the return objected to as insufficient in point of 
law. (£) 

This Court has peculiar jurisdiction in enforcing the pay- CmwnN rcco- 
ment of legacy duty. The AQ G. ff f c. 9.9, s. H, authorizes a rule duX*f(k) UCy 
of this Court, on the part of the Crown, calling on executors or 
administrators to shew cause why they should not deliver an 
account on oath of legacies and personal property paid or to bo 
paid or administered by them, and why the legacy duties there- 
on should not be paid ; and upon such rule nisi being served 
upon the executor and parties interested, they are to shew 
cause, and counsel for the crown argue in support of the rule ; 
and if the Court shall be of opinion that the duty is payable, 
the order is made absolute, and if not obeyed an attachment 
issues. (/) But the rule for an attachment against an executor 


iV JVl. 827 ; ami see the course of pro* 
cerdings in /to Choltrumdcty, J Crom.bt M. 
119. In lit' Jtrut r, 2 Tyrw. Hep. J7/>. 

(I) 42 G. 3, C. 99, s. 2 ; lit Bruce , 2 
Tyrw. Hep. 475 ; /to Chaim ond dry, 3 
Tyrw.fTtop. to, «»»t! other cases Chilly's 
Col. Slat. 1018, 1019, and id. Stamp Act, 
2 Chilly’s Rep. -156; 2 Young &c Jeiv . 
290 ; 2 Me i*. 45. 


(g') It. v. 1 Tyrw. R. 383. 

(7») /?. (in aid of ) Hollis v. Bingham, 

1 Croinp. is. M. 862. 

(i) It. v. Giles, Sheriff of Herts, MS., 

and 2 Mann. Ex. Pr. 632, 633 ; ami so 
held in Giles v. Grover, 9 Ring. 128; 

2 Moore & S. 197, S. C. 

(A:) See also 55 <1. 3, c. 184, ante, 

vol. i. 547 ; and see In matter of Vit ian, 1 
Cromp.dc J* 409, and Rc Pigntt t 1 Crump. 

42 G. 3, c. 99, s. 2, cuacts that in every ca.sc in which any executor or executors or 
administrator or administrators shall not have paid the duties granted and payable 
upon or hi respect of any legacies, or any personal estate, or any share or shares of any 
persona) estate of any persons dying intestate, hy and in pursuance of an act passed in 
the thirty *sixth year of the reign of his preset* Majesty, or any other act or acts of 
Parliament relating to duties on legacies or shares of personal estates within proper 
and reasonable time, it shall be lawful for his Majesty’s Court of Krchequcr, upon appli- 
cation to be made for that purpose, on behalf of the commissioners appointed for 
managing the duties on stamped vellutu, parchment or paper, on such affidavit or affida- 
vits as to the said Court may appear to be sufficient, to grant a rule requiring such 
executor or executors, administrator or administrators to shew cause why he, she, or they 
should xjht deliver to the said commissioners an account upon oath of all the legacies 
or of the personal property respectively paid or to be paid or administered by 
him, or her, or them, as the case may be, and why the duties on any such legacies, or 
any shares or residue of any such personal estate have not been paid or should not be 

G G 2 
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for not delivering an account at the legacy duty office is nisi 
only, (j») and the statute is not imperative in the Court, but 
gives them a discretionary jurisdiction; (») and where a rule 
had been obtained against a surviving executor, it appearing 
that he had never acted except in signing some documents and 
had nevor received any assets, the rule against him was dis- 
charged. (») 

It has been held that the Court of Exchequer will not enter 
into any question of rateability to the assessed taxes, (o) But 
several subsequent decisions establish that questions upon as- 
sessments and rateability repeatedly arc decided in this Court, 
as that if a person occupy part of a year he is liable to pay un 
entire year’s taxes, (p) and when a shop, having no internal 
communication with the house, is rateable separately, (q) 

A summary application may be sustained in this Court against 
the Commissioners of Land Tux to compel a due assessment of 
that tax, (r) and where the commissioners exceed the power 
given them by A ii G. .'J, c. 161, s. 15, by discharging an assess- 
ment without a notice of appeal before them, the Court of Ex- 
chequer will order them to amend their schedule so as to 
cancel their discharge ; (*•) and relative to re-assessment of pa- 
rishes and which are under the care and control of the Ex- 
chequer ; (I) and the Commissioners of Taxes were ordered by 
the Court of Exchequer to state and sign a case for the appel- 
lants, for the opinion of a judge, where a question arose respect- 
ing certain increase of duty made by a surveyor on the appel- 
lants, (m) though probably a motion to the King’s Bench for a 
mandamus would be a preferable proceeding. (a) Probably in all 
cases of taxes or matter of revenue, a parishioner or the sureties 


forthwith paid According to law, and to make any such rule of Court absolute in every 
case iu which the same may appear to the said Court to be proper and necessary for 
tin* better enforcing the payment of any of the said duties. 

(») In re Colyton, 8 Price, 117. 


(w) 1U Pt/cyon, 1 Tyrw. K. 379, and 
1 ( romp. &. J. *109, S. C. 

(n) Re Pigott , deceased, 1 Croiup. & 
M. 827. 

(o) If, v. Kav y Commissioners, 3 Austr. 
858. For there is another remedy by ap- 
peal to the commissioners under 43 G. 3, 
c. 99, *. *4. 

(p) Prices Case , 8 Price R. 102 ; In re 
Cotyton, id. 1 17 ; S*dlett and Glass 1 Case, 
it/, 123 ; Skinner's Case, id, 104; 

f«», id, 1 26, 

(y) in re Reinhardt, 8 Price, 10d ; 7/. 
v. Dryden t iil 103; iu re CoucH, id, 103. 

(r) Attorney •General v. Commissioner* 
of latnd Tux, 12 Price, ti t7 ; l Tyr. Uop. 
Index, Revenue. 


(0 1 Tyr. Hep. Index, tit. Revenue ; 7 
Price, 594; 12 Price, 153; 5 Burn’s 
Justice, tit. Taxes, 714. 

(t<) In re Yarmouth Commissioners, 9 
Price R. 149 ; and see 43 G. 3, e. 99, s. 
29, requiring such case if applied for. In 
case the opinion of a learned judge should 
be against the assessment, and the party 
assessed has paid it, the Tax Oflice may 
order the Receiver-General to repay such 
money. See 43 G. 3, c. 71, s. Ry 
4 G. 4, c. 11, copies of eases determined 
by the judges are to lyr annually laid be- 
fore Parliament. * 

{s) A Mir, vol. i 792 to 794. 
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of a collector might, by resorting to this Court, or perhaps to' ( 

the Court of King’s Bench, compel the collector more exactly; to * CI - 

collect and make payment of the sums given him in charge to 
collect, or otherwise interpose when from the too frequent neg- 
lect to call upon him for a strict and exact discharge of his 
duty the parish or the sureties would be placed in peril. The 
protection of parishes from liability to re-asscssmcnt is a pecu- 
liar object of the care of the Court of Exchequer, (y) Pa- 
rishioners and sureties for collectors would do well, to prevent 
the frequent losses occurring, to see that the conditions of the 
bonds executed be so qualified as to be imperative on the ob- 
ligee to compel the collector very frequently to account and pay, 
or that the bond shall not be binding on the sureties, and also 
constantly to take care that such condition be complied with, and 
if not, to cause warrants to issue, and if refused, to apply to the 
Court of Exchequer or a baron for his flat for an extent in aid, 
though the issuing of such warrant is not essential antecedent 
to such extent, (z) If, on the other hand, the acting Commis- 
sioners of Taxes should refuse, unless indemnified, to proceed to 
make a re-asscssmcnt on a parish to which the deficiency of a 
collector applies, this Court will order them to do so by rule to 
shew cause in the nature of a mandamus, and also order that a 
service on their clerk shall be deemed good service; nor is the 
crown limited to any time within which to make such an appli- 
cation. (a) It is in this Court that a party is to obtain' his dis- 
charge from a crown debt, (such as an arrear of taxes,) and 
obtain his release from process when the debt has been paid 
by the crown debtor, upon motion by the attorney-general. (6) 

In the acts relative to the customs, under the head of manage - Customs. 
merit, and the power to compel private individuals or corporate 
bodies to let buildings, the former act, GG.4, c. 100, s.43 &45, 
entitles the Lord High Treasurer or the Commissioners of his ’ , , , 

Majesty’s Treasury, or any person interested in but dissatisfied 
with the verdict of the jury impannelled, to try the amount of 
rent, &c. by appeal to the Court of Exchequer. 

Unless where a particular statute gives jurisdiction to com- Exclusive by 
missioners or justices of the peace, as in many cases under the 
laws of customs and excise, (<t) thjs Court has exclusive juris- 


ts) ft. v. Bell, 1 1 Price, 772, and oilier 
Cci^c’s ; 5 Burn*!# Justice, tit. Taxes, tflitli 
edit. 713, 714, note (<i). 

(0 {£. x. CMnritlge, :> Price. 230; 
1 Burn's Justice, tit. Taxes, edit. 
714, in note. 

(a) In re Wootton, 6 Price, 105. 


(b) See the proceedings Ex -parte Men* 
7 ult, 1 ] Pnc»\ 770. 

(c) See in general 1 Tyr. Hep. Index, 
Uii, 

(#0 *2 Burn’s Justice, tit. Excise aud 
Customs. ; 
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diction ; thus there cannot be an information upon a seizure to 
condemn goods by proclamation but in this Court of Exche- 
quer, and the reason assigned is* because upon all such seizures 
every person concerned may have and know a certain place to 
resort unto for his remedy in this kind, (e) The Court will not 
compel the attorney-general to state particulars of the charges 
meant to be relied upon in an information by him or other 
officer of the crown, or any measure of a similar nature, al- 
though the charges cover a space of thirty years, &c. (J ) 

In case of a seizure of goods under the laws of custom or 
excise, fourteen days are allowed for entering claims, but even 
after that time, upon an affidavit of merits, the Court will set 
aside the condemnation and admit the investigation of the 
claim, (g) but then it seems that the costs of the condemnation 
and of the application must be paid. (A) 

By (i O. 4, e. 108, s. 78, all penalties and forfeitures incurred 
or imposed by any act relating to revenue of customs may be 
recovered by action of debt or information in any Court of Re- 
cord at Westminster, in the name of the attorney-general, or of 
an officer of customs, or before two justices; by 7 & 8 G. 4, c. 
58, s. 87, all excise penalties, ike. in Exchequer ; and by 50 G. 
8, c. 104, s. 15, in name of attorney-general or by order of com- 
missioner. 

The Court of Exchequer appears to be the proper tribunal 
for the trial of petitions of right, or bill of manifestation of 
right, or a traverse of office. (*') Where a judgment for the 
crown has been reversed, the effect of the judgment in favour 
of the plaintiff in error is, that he be restored to all the pro- 
perty claimed, and so of rents received by the sheriff and not 
paid over. (A*) But money that has once reached the king’s 
hands can it seems^bc recovered only by petition, (/) and it is 
said that a crown lease once extented cannot be restored, 
because by the judgment and extent the lease has become 
vested in the crown as the lessor, and thereby merged and 
extinct, (m) 

A defendant who has been arrested on a revenue in- 
formation filed against him, and has entered into a recognizance 


(f) Per Parker, Ch. Ik, Parker's Hep. 
; and see Com. Dig. Courts, D. 2. 

(/) Attorney A lateral v. luutibeih, 5 

Price, 386. 

(g) hi re Ship l^iiisa Marga retta, 1 
Price, 48 . 

(h) Attorney •General*. Cullen, 8 Price, 

668 . 


(i) 2 Man. Excli. Pr. 578 to 584 4 
Coke, 57, 58 ; Godbolt, 300, pi. 417. 

(fc) 2 Man. Kxch. Pr. 624. 

(/) Per Wcstburj” in Sir John Rigley's 
Case , Tr. 7 H. 6, fo. 44, pJ. 22. 

(m) Moore, 237 ; but see Lillhigstonc *$ 
Case, 7 Coke, 37. 
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of hail tq appear and answer, cannot move to discharge such re- 
cognizance on the ground of the attorney-general not having pro- 
ceeded to trial according to uoticc, till after three clear terms ex- 
clusively have elapsed, nor after issue joined, but after the time 
for which notice of trial had been given ; thus a defendant 
arrested in Michaelmas teriq having given bail in Hilary term 
and received notice of trial for the subsequent sittings, cannot 
move until after Michaelmas term, (it) A defendant may plead 
in person to an information by the crown in the Kx. che- 
quer. ( o ) 

This Court has no immediate jurisdiction in relation to No jurisdiction 
crimes, nor has this Court any crown side like the King's 
Bench. ( p) But where a defendant in one action is under im- ing collaterally, 
prisonineut upon a sentence for a libel or othev criminal matter 
or process of a criminal court, the bail may in this Court obtain 
time for rendering him till a week after the imprisonment under 
the sentence shall have expired, (y) So a prisoner in the cri- 
minal custody of the marshal of King’s Bench may be brought up 
by habeas corpus under W . 1, e. U5), s. 8, in order to eliarge 
and detain him with a declaration in this Court. (/•) And where 
a party is in custody of the sheriff of a distant county under 
an attachment issuing out ol’ the .Exchequer, and a hill ol in- 
dictment has been found against him in Middlesex, for perjury 
committed in that county, the proper course seems to be for 
the prosecutor to move this Court for an habeas corpus directed 
to the sheriff of the distant coqpty, and requiring him to have 
the prisoner at the next (leneral Sessions of Oyer and lormi- 
licv of Middlesex, giving notice of the motion to the prisoner 
aud to the gaoler of such distant county, (s) 

The equity jurisdiction of the Court of Exchequer will pre- 
sently be considered amongst the Courts of Equitable Juris- 
diction. 


Of Courts of Equity in general. ( t ) 

We have attempted to explain the distinctions between legal of q«uru of 
and equitable rights, injuries and remedies; («) and shewn that 
the Legislature and the Courts consider it of essential im- 
portance to keep those distinctions inviolate, not only as they 


(u) Attorney- General v. Bear , 6 Price, 
89. 

( 0 ) Attorney ‘General v. Carpenter , 1 
Tjr. 851. 

(p) 5 Taunt. 503 ; Tidd, 478. 

( q ) Campbell v. Ackland, 3 Tyrvv. R. 
*230. 


(r) Et* v. Smith, 3 Tyrw. 363. 

($) In re WclLm , I Tvwr. R. 385. 

(t) As to tbe jurisdiction of chancery 
in central, »ee Chit, Eq. Dig. tit. Juris- 
diction , 581 to 603. 

(u) Ante, ful. i. 0, 7, 3, 333/ 334, 334* 
365 to 873. 
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affect claims, but also as regards defences, for reasons that have 
been explained, (p) The principal distinction between Courts 
of Law and Courts of Equity as respects jurisdiction is, that 
the former have exclusive cognizance over legal rights arid 
legal defences, whilst Courts of Equity have peculiar cognizance 
of equitable rights and defences. But there are many other 
grounds for resorting to a Court of Equity, as for a discovery 
of fucts. Another principal distinction between Courts of Law 
and Equity is, that the former, in personal and mixed actions, 
usually award damages as a compensation for the injury; 
whereas a Court of Equity (except in a few instances) never 
decrees damages (x) or compensation singly, without other 
relief, and the granting compensation to purchasers is only a 
peculiar exception, incidental and ancillary to that jurisdiction 
which the Court possesses in giving relief by enforcing a specific 
performance of contracts in matters of freehold; (y) and although 
on a bill filed, a Court of Equity will set aside a fraudulent 
release, yet that Court will not decree payment of the debt 
released, but leave the claimant to recover the same at law after 
getting rid of the effect of the release, (s) However, on a bill 
for the arrears of an annuity charged on land, a Court of 
Equity has jurisdiction to decree that the amount shall be 
raised by the sale or mortgage of the estate ; («) and it is said 
that the Court of Chancery has jurisdiction over a demand for 
a sum certain in favour of the officers of that Court; (&) and a 
bill may be filed against an executor to discover assets, and for 
equal distribution amongst creditors or legatees. Equity may 
also give relief by decreeing payment of the debts out of those 
assets, (c) So where u negociable instrument, as a bill or note, 
has been lost, after tendering an indemnity, a bill may be filed 
praying a decree of payment. (</) Another distinction is, that 
Courts of Equity are not rigidly bound by rules not prescribed 
by statute, as Common Law Courts are. (e) 

We have alluded to the several invasions by Courts of Law 
and Equity reciprocally upon each other’s jurisdiction, and seen 
that in some respects (as in the instance of a lost deed and 


(u) Ante, vol. i. 7 ; and see observa- 
tions of Lord Kenton in Goodtitle v. Jonis, 
TT. R. 50 ; Banc ^ an v. ltadcnius, 7 
T. U. 667 ; and Mathews v. Lewis, 1 Austr. 
Jl. 7. 

(t) Bovey v. Tracy, 2 Eq. Abr, 163 ; 
Clinan v. Cooke, 1 Sclui. 6uLef. £5. 

(v) Newham t. May, Price, 749; 
1 M'CJel. 511,515, S.C.; Chit. Eq.Dig. 
tit. Compensation, 2$ l ; and id. tit. Ju- 
risdiction of Chancery, 585 ; and see in- 


stances of compensation to purchasers, 
ante , vol. i. 842 to 844, 865 to 868. 

*(s) Pascoe v. P ascot , 2 Cox, 109. 

(а) Cupit v. Jackson , 13 Price, 721 ; 
1 M'Clel. 495, S. C. 

(б) Barker v. Dacre, 6 Ves. 681. 

(«*•) Heath v. Percivut, I Stra. 403. 

(d) Oiyn v. Batik of' England h 2 Ves. 
sen. 327 ; Momp v. hadon , 16 Ves. 430. 

(e) Martin v. Marshall, Hobart’s K, 63. 
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matters of account) Courts of Law and Equity have concurrent 
jurisdiction in some few respects as regards the right and the 
defence , though the form of the remedy materially varies. 
We will now examine, with more particularity, the jurisdiction 
of Courts of Equity, which are divided into those of the Chan- 
cellor and his Court of Chancery, exercised by hirttsclf or the 
Vice* Chancellor ; and the Court of the Master of the Rolls, 
and the Equity Side of the Court of Exchequer; aud , first, of 
the jurisdiction of the Chancellor and the Court of Chancery. 


Sect. VI. — Of the Jurisdiction of the Chancellor and Court of 

Chancery. 


First. Tiic Common Law Jurisdiction of 
the Chancellor. 

Secondly. The Equitable Jurisdiction of 
the Court of Chancery is princi- 
pally in Cases of — 
i . Accidents and Mistakes. 
Accounts. 

3. Frauds, various, and Means of 

preventing Frauds or relieving 
against the dame. 

4. Infants. 

5. Specific Pctfurmance. 

(3. Trustees, Kxccutois and Legacies. 
t hirdly. The Statutory Jurisdiction of the 
Chancellor. 

Fourthly. 'Hie specially delegated Juris- 
diction, as over Idiots aud Lu- 
natics. 

The Principal Peculiarities in the 
Jurisdiction of Chancery. 


Course of Proceedings in Chancery 
is For mat or Summary. 

Annuity Deeds. 

Arbitrations and Awards. 

Against Solicitors. 

When the Court of Chancery has no 
Jurisdiction. 

No Criminal Jurisdiction. 

Not over Marriage or Alimony 
aud Kvceptions. 

When over Wills. 

Not if Kctncdy or Defence at Law. 

1'idess Jurisdiction concurrent. 

Not when Matter infra dignitatem. 

A Summary of (lie Jurisdiction of 
Counts of Equity. 

The Chancellor how relieved from 
Pressure of business. 


The jurisdiction of the Chancellor and Court of Chancery, 
whether vested in him individually virtute officii, or as the 
judge presiding in the Court of Chancery, are very extensive. 
In matters relating to private rights (the^priricipal objects of 
our present inquiry) the jurisdiction has been usually arranged 
under/bwr principal heads, viz. First, the Chancellor’s common 
law jurisdiction; Secondly, his equitable jurisdiction, or rather 
the jurisdiction of the Court itself over which he presides ; 
Thirdly, his statutory jurisdiction; and Fourthly , his specially 
delegated jurisdiction ; ( f ) and it may be convenient to follow 
that order as corresponding wi(h the Treatises and Digests, 
though the subjects are certainly capable of a better and more 


(/) A» to the juTudiction oj Chancery 
in general sec Chit. Eq. Dig. 584; Cum. 
Dig. £hancery, 603 ; Maa. Ch. Pr. 1 ; 
Chtt. Eq. Dig. tit. Jurisdiction of Chan- 
cery, 3 bla. C. 47, 42i, note 1 ; S. Smith's 
Chancery Prac. 3* The 53 G. 3, c. 24, 


s. 2, appears to recognize these several 
objects of jurisdiction. The Court of 
Chancery, w fur as concerns its common 
law jurisdiction, is a Court of record, 
tl tough not so as to its equitQble jurisdic- 
tion, % Mad. Ch. Pr. 7 IV. 

# 


m 

CI1AP, V* 
Seer. VI. 


Skt. VI. 

I . The Court of 

( 'll A NC Kit Y mid 

the Cn \ jS'cll- 
i. oil’s jtJiiia- 
DirrtoN, either 
original or by 
statute. (J) 
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CHAP. V. 
S.CT, VI. 


First, Common 
Law jurisdiction 
of Cnancellor. 


systematic arrangement, which we will, for the use of students, 
presently suggest. 

First, With respect to the Common Law Jurisdiction of the 
Chancellor, it principally relates to litigation between private 
parties by notion in the Petty Bag Office ; a Court, or rather 
office, in which all personal actions by or against any officer or 
minister of the Court of Chancery may and ought in strictness 
to be brought in respect of his service or attendance in that 
Court. ( g ) In this Court also the. Chancellor has jurisdiction 
to hold plea of" scire facias to repeal the king’s letters patent, (h) 
traverses of offices, scire facias on recognizances, (i) executions 
upon statutes, &c. If a demurrer be joined upon the pleadings 
in this Court, the Chancellor may give judgment, (j) but if an 
issue of fact be joined, the record must be delivered to the 
Court of King’s Dench and there tried, and a motion for a new 
trial should be there made and judgment given. (k) And after 
verdict in an action in the Petty Bag Office, an application to dis- 
charge the defendant for not having been charged in execution 
within two terms, must be made to the King’s Bench, though 
the Court of Chancery, to remove any difficulty, will make a 
collateral order to the same effect imperative on the plaintiff.(Z) 
It is said that the Court of Chancery will not allow writs of 
error in the King’s Bench upon judgments in the Petty Bag. (/») 

The issuing of writs of Sufjpli cavil, particularly on behalf of 
married women and against peers, to obtain sureties to keep 
the peace, is a useful branch of the common law jurisdiction of 
the Chancellor. («) A writ of Habeas Corpus, returnable before 
the Chancellor, especially in vacation, when the judges may be 
on the circuit, is an important jurisdiction, fully established 
after great consideration ; (o) and thereby at all times relief can 
be instantly obtained from unjust imprisonment, (o) Writs of 
Certiorari and Prohibition may also be issued by the Chan- 
cellor, ctturnable before himself or the Vice-Chancellor, but 
the latter will be issued only in vacation. ( p ) 

The Chancellor has jurisdiction at all times to issue R writ of 


(g) t Much Ch. Pr, 4. 

(rt) Prince'* casa, 8 Coke, 4 ; 4 Inst. 79. 
O') Grunt v. St one, 1 Vero. 213 ; 1 
Mad. 4. v 


O’) v. Knot, Coop. 98. 

(fc) 1 Mad. 4. 

(I) Fraser v. Lloyd, 19 Vcs. 517 ; Coop. 
187, % C. 

r. Cary , 1 Vcrn, 151. 

(n) voi. i. 683; 5 Ws. & B. 183; 
1 Jac. & \V. 348; 1 Mad. 11 . 

(o) Eat parte Crowtey, 1 Swanst. 1 ; 
Buck, 264, S,C.j 1 Mad. Cb. Pr, tl \ 


ante, vol. i. 694. 

O) Donegal v. Donegal, 3 Phil. B. 397. 
The Court of Chancery will not entertain 
a motion for a prohibition in term time, 
Mmlgomtry v. Blair, t Schol. & Lef. 136. 
But as that Court is open iu vacation, then 
when an inferior Court is pressing on im- 
properly in a suit over which it has not 
jurisdiction, the application fur the pmhi- 
bition should be made to Chancery, 7 Ves. 
257; Com. Dig. C'hancerv, Appendix, 
Prohibition. 
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prohibition to all inferior Courts, whether temporal or eccle- 
siastical, as to the Consistory Court of London, in case it should 
improperly assume jurisdiction ; (j) and he may delegate to the 
Vice-Chancellor the hearing and deciding upon the propriety 
of issuing a writ of prohibition.^) Yet in practice the Court 
of Chancery will not interfere in term time but onlptin vacation, 
because in term time application may be more properly made to 
the superior Courts of law for such prohibition, (r) It will he 
observed that a prohibition is directed to tliOi.Cowr# wrongfully 
assuming jurisdiction, but an injunction only operates in per- 
ionem and forbids the party to proceed in the inferior Court, at 
the risk of an attachment, should he be guilty of a contempt by 
proceeding. The Chancellor also, virtuti officii* has jurisdiction 
to issue various original writs and writs of error to other Courts, 
authorizing or commanding them to act, as amongst others the 
writ de ventre inspicieudo on behalf of an heir, &c. (s) 

It has been said that this common law jurisdiction of the 
Chancellor is nearly obsolete, (t) but in many cases, especially 
in vacation, it may be exercised with great utility. And all the 
four branches of jurisdiction are expressly recognized and may 
be delegated, when the Chancellor thinks At, to the Vice-Chan- 
cellor by the 53 G. 3, c. 24, s. 2, which speaks of the common 
law jurisdiction of the Chancellor, and also of that delegated to 
him by statutes as well as his equity jurisdiction. The Chan- 
cellor, virtuti ofticii, lias power to remove coroners when guilty 
of misbehaviour, (a) But although he has jurisdiction over 
justices of the peace in their appointment, ( x ) afterwards, if a 
justice be guilty of misconduct, the only proceeding is by cri- 
minal information in the King’s Bench, and after conviction he 
may be removed from the commission, (x) 

Secondly, and principally, is the Equity Jurisdiction of the 
Chancellor and Court of Chancery, and which, although not 
a Court of record as regards its equitable jurisdiction, is the 
most extensive and useful in the realm, (y) The jurisdiction of 


(q) Donegal v. Donegal , 3 Phil. 597, 

(r) Coin. Dig. Appendix to Chancery, 
tit. Prohibition , ante, 355, 388, 3W6. 

(s) l Mad- Ch. Pr. b to 23. 

(t) 1 Woo de*. V. L, 1*5 ; 1 Mac^ 5, 
(«) Ex parte Winwill Freeholder t, 3 

Aik. 184; Chit. Eq. Dig. Coroners. See 
further Bum, J. tit. Coroner, iv. A co- 
roner removed may have a commission to 
inquire whether the cause for removal he 
tftie,l>ut he cannot traverse it, 1 Jac. & 
W. 454. 

(x) Ex parte Roch, * Atk. 2 ; 2 Mad. 


Ch. Pr. 720, 7*1; Ilex v. Constable , 7 
Dow]. & It. 003, The appointment is by 
letters patent under 27 H. 8, c. 24. a. 2 ; 

nd see Joncb v. Williams, 3 13. & C. 7 02* 
As to determining his authority. Bunt's 
Justice, tit. Justice, it. 

(j/) Com. Dig. Chancery, C. 2. It seems 
that the Court of Chancery, so con- 
cerns its common low jurisdiction, fin Court 
of record , m therefore it has been sug- 
gested that a submission to arbitration 
may be made a rule of this Court uutfer 
9 k 10 W. S, c. 15. % Mad. Ch* Pr* 712. 


w 

CHRP. V. 
Sec*. VI. 


Secondly . The 
Equitable Juris- 
diction in Chan- 
cery. 
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CHAP. V. 
Section VI. 


1. Accidents 
mid Mistakes. 
(<*) 


this Court is entirely civil, and, excepting in a few instances 
presently noticed, neither the Chancellor nor the Court of 
Chancery exercises any criminal jurisdiction even for the pre- 
vention of crime. 

As regards private rights and remedies, the subjects of 
equitable jurisdiction and relief have been arranged by Mr. 
Maddocks, in his excellent treatise on the Principles and 
Practice of the Court of Chancery, and by others, under six 
principal heads, m as 1. Accident and Mistake; ,2. Account; 
3. Fraud; 4. Infants; 5. Specific Performance of Agreements ; 
(>. Trusts ;(«) and though it is obvious that system has not 
been much regarded in that arrangement, yet as it has become 
familiar, we will adopt it, and afterwards add a few suggestions 
for a preferable arrangement. 

In cases of accident, this Court always afforded relief, as in 
cases of lost deeds; and anciently it was supposed, that if a 
bond were lost, so that no profert could be made on the de- 
claration, (b) there was no remedy but to tender an indemnity, 
and file a bill in equity to compel payment; (c) but in progress 
of time, although (us the expression has been) the Chancellors 
much grumbled at the assumption, Courts of Law dispensed 
with the profert of any deed, and thereby obtained a concur- 
rent jurisdiction ;(d) and which also extends to the loss of a 
commission of bankruptcy, or any other document not nego- 
ciable, and in which cases, after proof of the loss, parol evi- 
dence of the contents is admissible in a Court of Law. (<?) 
But although a Court of Law may Jiave concurrent jurisdic- 
tion, yet if the terms of the lost deed be not certain, and the 
obligor knows them, then a hill partly for a discovery, and 
partly for relief, may be preferable, always first tendering an 
indemnity. However, in the case of a negociable instrument, 
as a bill of exchange or promissory note, which possibly may 
have beeh received bond Jidc by a new party after the loss, so 
as to expose the acceptor or indorser to the possibility of ano- 
ther claim, or at least of litigation, a Court of Equity still 


(*) 1 Madd. Chan. Pr. 23 to 2(5; vol. ii. 
164. 

(n) See cases collected 1 Chit. Eq. 
Dig. 197, 311; 1 Madd. Chan. IV. 24. 
(6) 1 Chan. Cases, 77. # 

(r)- j^nttigrovc v. Bailey, 3 Atk. ISl'4; 
U ahnshy v. Child, 1 Vcs. g41 ; Touimin 
v. Brice, 5 Vcs .235; E.\ /x?rtc Greenaway, 
Vet. 812 ; Bromley v. Holland, 7 Vcs. 
9 ; 3 Vet. & B. 54. 

(d) Head v. Brookman, 3 T. U. 151 ; 


2 Madd. Clutn. Pr. 170 ; Com. Dig. Chan- 
cery, C. 2, and Z. ; id, vol. 6, Appendix, 
Chancery, xvii. xviii. Equity will relieve 
even against a surety, and although the 
principal be out of the kingdom, 3 Atk. 
93; 1 Chan. Cat. 77 ; 9 Vcs. 464; but 
no relief will be afforded in equity if the 
bond were voluntary and without consi- 
deration, 1 Chan. Cat. 7?. 

(e) Polly v. Millard, Exchequer, 9 Law 
Journal, 114. 
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retains the sole and exclusive jurisdiction, on indemnity ten- CHAP. V. 
dered and bill filed, to compel payment : (/) one principal S«ct, Vl« 
reason is, that a Court of Equity, by referring the sufficiency 
of the security to one of its masters, can better provide for 
future risks than a Court of Law.(g) 

So although we have seen that in some cases mistakes, or Mutakn.(h) 
at least ambiguities, may be explained and remedied at law, 
yet in general it is advisable* for the party desirous to rectify 
it to file a bill in equity, (i) Thus we have seen, that if a pro- 
missory note, in which a surety has joined, has by mistake been 
drawn only as a joint note, although it was intended to be joint 
and several, on a bill filed, a decree that a proper note shall be 
delivered may be obtained even against a surety. (A) And if 
an obligor be sued at law upon a bond framed ns a money 
bond absolutely for the payment of money, and insists that it 
was intended merely as an indemnity bond, and that the ob- 
ligee has not been damnified, he cannot plead such matter as 
a defence at law, but must file a bill :(/) and in general, in case 
of a mistake in a deed, recourse to a suit in equity is advis- 
able,^) where not only mistakes in the deed itself may be rec- 
tified, but the execution of a proper deed compelled, (w) 
and even the consequences of an omission to enrol a bargain 
and sale within six months may be avoided, by compelling a 
vendor to execute another similar deed, in order that the latter 


( /") Ante, 408, n. (<•); Uanstird v. Ho 
binsm i, 7 ». & <><> ; Ryan & M. 90; 

Davies v. l)odd, 4 Taunt. 602 ; see prayer 
of bill in O lyn v. Batik of "England , Vcs. 
sen. 327 ; Mossop v. End on, 1<> Vos. 4:30. 

(#) But vet it will be observed, that 
the Court of King's Bench frequently re- 
fers the sufficiency of security, us security 
for costs, to the master of that Court 
and the Courts of C. P. and Exc. the 
same, and therefore that reason seems to 
fail. Where a bond, deed, bill of exchange, 
or note has been lost or destroyed, 
then, lifter a vcrbul request to pay and 
offer of indemnity, and refusal of pay- 
ment, a draft of a joint and several bond, 
with two or more well-known responsible 
persons as sureties, und conditioned for 
fully indemnifying the debtor, in the event 
of any third person’s claim, against the 
payment of the principal sum, as well as 
the interest, costs and expenses, should 
be prepared, tendered, and left with the 
debtor, with a request that he will cause 
the same to be returned for engrossment, 
approved or altered before a named day, 
and accompanied with an offer to pay 
any reasonable expenses he mny thereby 
incur; and a notice that a bill in equity 


will her tih d in case be should refuse to 
pay on such indemnity; and in case he 
neglects to return the draft or refuses to 
accept the indemnity or pay, there is no 
necessity for tendering a bond engrossed 
on stamp. The same, observation applies 
to the tender of a mortgage or other secu- 
rity. In case of continued refusal to pay, 
then a lull affidavit of the contents of the 
lost instrument, ami the circumstances of 
the loss, should be made, and the bill pre- 
pared and /iled. 2 Ves. 89 ; Mention v. 
Adiley, 2 Vcs. jun. *161 ; Walntiley v. Child , 
X Vcs. 3X1 ; 1 Venn 69, 180, 847, 310 ; 
1 Chan. Caa. 11, 231 ; Mitf. PI. 3d ed, 
43, 100 ; 1 Aladd. Chart. Pr. 20. But if 
equitable relief only is sought, then nri 
affidavit seems unnecessary, Mitf. PI. 100. 

(h) See in general 1 Madd. Chan. Pr. 
«B4, 47 to 85; Chit. Eq. Dig. tit. Mistuke, 
682. 

(») Ante, vol. i. 123, 39 V, 7 tt, 833 to 
84^; and Chit. Kq. Dig. tit. Mistake. 

(k) Hawstonev. Parr, 3 Hus. |t. 424, 
529 ; ante, vql.i. 710,711. 

(l) CowpfR. 

(m) See instances 3 Bla. Com. by OhiL 
426 h, in notes. 

(n) Ante, vol, i,7l0, 711. 
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may be enrolled in due time after its execution. (o) In these 
cases the draft of an amended deed should be left with the 
party a reasonable time, and the like conduct observed as in 
the case of a lost instrument before any bill be filed. 

2dly. Matters of accounts of various descriptions, as be- 
tween mortgagor and mortgagee, (q) principal and agent, (r) 
partner and partner, (s) and matters relating to tithes and va- 
rious other matters of account, over which, as they are fre- 
quently complex and not readily ascertainable before a jury, 
and are better investigated in a master’s Office, this Court always 
exercised at least concurrent jurisdiction, provided the account 
remains open; that is, where there has not been a balance 
agreed, (t) Indeed in one case a learned judge supposed that 
he might refuse to try a case of complex account in an action 


(a) 6 Vos. 745. 

(p) Sec in general 1 Madd. Chan. Fr. 
86 in 109; Chiu Eq. Dig. lit. Account, 
2 to n. 

(7) Now, as we have seen, provided 
for to a limited extent even at law, ante, 
vol. i. 868. 

(r) Ante , vol. 1. 86B. 

Cs) Id. ; 1 Mudd. Chan. Fr. 87Jo 93 ; 
and scei Chit. jun. on Contracts, 2d ed. 
191 to 193, where n partner titay sue at 
law, or must proceed in equity. 

(t) Ante, vol. i. 868, 869; Com. Dig. 
Chancery. C. 2, A. 2. The equitable ju- 
risdiction over matters of account arose 
from the turit of account at law not afford- 
ing so complete a remedy, Carlisle v. 
Wilson t 13 Ves. $76. Mutual demands 
and the existence of several items to be 
examined into, are in general essential to 
sustain a bill for on account ; and the 
cases of Stewards and of Dtnver are excep- 
tions standing upon their own peculiari- 
ties, Dinwiddie v. bailey, 6 Ves* 88 to 90, 
141; and it is only complicated accounts, 
which, though cognizable at law, arc like- 
wise cognisable in equity, t Scbo. &c Lef. 
309. A bill for an account must there- 
fore allege that there still arc numerous 
Items subsisting, Ini not that they have 
hoe »f for otherwise there is no reason 
why the complainant should not proceed 
at luw, Fridas r, Don Santos , 1 Young & 
J* 674. In general, if at vritten account 
has been stated (though not signed) and 
agreed, or even retained a considerable 
time by the party to whom it was sent with- 
out his objecting, (from which such agree- 
ment may be inferred, but see Clancarty 
v. iMtouchc, 1 Bail & B. 428; and Chit. 
Eq. Dig* tit. Acquiescence,) the remedy 
is only at law, and a bill for an account 


and to compel payment, cannot in such 
a case, unless fraud can be shewn, be sus- 
tained; because the requiting an account , 
which has already been agreed, is useless, 
and whenever the debt is fixed as by 
agreement, the proper remedy is at law 
as much as where there is a bond or co- 
venant to pay u sum certain, 1 Madd. 
Chan. Fr. 100 to 103; Hirst v. Peirse, 
4 Price, 339 ; Com. Dig. Appen. Chan- 
cery, tit. Account. Before filing a bill, it 
will obviously be proper and essential, us 
respects the costs, to make a civil applica- 
tion for the account, and to wait a reason- 
able time afterwards. Sec the reason, ante, 
vol. i. 438, 439, 498, 509, 53$ ; Wey- 
mouth v'. Boyer, 1 Ves. jun. 423. If the 
account is simple, Und the evidence rea- 
dily examinable in the course of 11 few 
hours, then the preferable course is to pro- 
ceed by action, as against a factor, or any 
other agent, with the security of bail ; but 
when the items are numerous, and could 
not well be investigated in a day, it is ad- 
visable at once to refer to arbitration or 
file a bill in equity ; and in the latter case 
a rtf exeat may be obtained if the agent 
be about to proceed abroad, ante, vol. i. 
732; when not, Dick v. 5’wititim, 1 Ves. 
Sc B. 371. The plaintiff usually pays 
costs, where an account turns out against 
him, or where he prevails in nothing but 
what he might have insisted upon at law ; 
but though costs usually follow the event 
of the account, still if it was intricate or 
doubtful, no costs will be given; and 
where money was found due to the de- 
fendant upon the account, bot much less 
than had beeu claimed by the defendant's 
answer, he was not allowed his costs# 
2 Madd. Chan. Pr. 557 ; Gollyer *. Dud- 
ley, 1 Tur. 5c R, 421 j ante, vol. i. 868, 9. 
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at law, though that notion was erroneous, («) yet in matters CHAP. V. 
of account between partners, it is clear that the only remedy is S|4Cir - Vt. 
in equity for a balance, unless it has been agreed to as well os 
struck, (r) or there has been a covenant to account or pay.(x) 

3dly. Frauds of every description, whether in the creation FramU.(y) 
of contracts or obtaining deeds or other instruments, or in any 
other transaction, and whether committed by trustees or at- 
tornies, or other agents or party, and whether affecting heirs 
or wards or other parties, are the most fertile sources of litiga- 
tion in the Court of Chancery, and a bill may be filed praying 
that the deed or other instrument may be delivered up to be 
cancelled or for other relief; (sr) and amongst these may be in- 
cluded all catching bargains, against some of which, however, 
when the contract is not under seal, a jury, by giving only no- 
minal damages for the breach of the unfair bargain, can in effect 
afford relief at law. (a) So where a deed has been unfairly ob- 
tained from an imbecile old man, a Court of Equity may decree 
it to be cancelled, although the circumstances do not establish 
a case strictly of fraud, (b) But fraud in obtaining a will of 
real property is cognizable only at law, and must always be 
sent out of a Court of Equity to be tried at law by a jury. (e) 

As observed by Mr. Justice Ashhurst, /ratal in obtaining 
a contract even under seal, when established in evidence, vi- 
tiates it as much at law as in equity, and may be plcuded in 
bar to an action on such dced.(d) *IJut by filing a bill in equity 
charging the fraud, and praying that the instrument may be 
delivered up, the obligor not only compels the obligee to state 
the truth at the risk of an indictment for perjury, but also, if 
lie succeed in establishing the fraud, may have the securities 
delivered up and cancelled, so that he will be no longer in 


(ft) .Scot l v. Mackintosh, 2 Caniph. 
238 ; Xing v. liouett, 3 Young S. J. 83; 
ante , vol. i. 22. 

( v ) 2 T. 11. 478; 2 B. & P. 124 ; 
4 Moore, 340; Chit. jun. on Contracts, 
191 to 193. 

(x) Ibid. : 7 Mod. 116; 13 East, 8, 
538. 

(y) See in general 1 Mftdd. Chan, Pr. 
109 to 331 ; Chit. Eq. Dig. tit. Fraud, 
455 to 474k 

(z) Ibid , ; Cora. Dig. Chancery, 3, M. ; 
id. vol. 8, Appnd. Chancery, xvi. ; 3l3Ja. 
Com. by Chit. 426 d, in nolea; ante, 
vol. i. >66, 779, 78 6, 833. As to the 
frequent injunction bills to prevent the 
negociation of bills of exchange and pro- 


missory notes, see ante, vol. 1. 706; and 
to deliver up deeds, id. 709. 

(a) Ante, vol. i. lU ii. (ft); 458, ii. 

(m) ; 826, 03B ; 3 « B. 1 17. 

(b) Blackford v, Christian . Knapp's K. 
73 ; Dintmed v . Diartned, 3 Wil. & Shaw, 
37, S. P. 

9 <c) 3 Bla. Com. 431. 

( d ) Cochhott v. Bennett, 2 T. R. 763 ; 
3 t. R. 48. That It must be pleaded, 
see -JCtlteard* v. Brmcu , 1 Tyr. K. 196. 
But it may be pleaded generally, without 
shewing the circii in stance* of fraud, be- 
cause they are as much in the knowledge 
of the obligee ns the obligor, 2 M. & S, 
378 ; 9 Coke, 110. 
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peril of being sued at any distance of time, when the witnesses 
to prove the fraud may be dead, and,if the deed constituted 
a charge upon his property, the incumbrance or impediment 
will by the decree be completely removed, (e) But where both 
parties have acted fraudulently, as where deeds have been exe- 
cuted in order to create a colourable qualification under the 
game laws, or a vote at an election, or to induce a parent to 
consent to a marriage, a Court of Equity will not interfere^/) 
Under this head^of fraud and 'prevention of frauds, have 
been usually included, though obviously without regard to ar- 
rangement, several heads somewhat foreign or remote from the 
direct subject of fraud, as 1 . Purchases by trustees and attornies 
or solicitors or others, in fiduciary situations, of the trust pro- 
perty; 2. Transactions between attorney and client ; 3. Sales 
or agreements by expectant heirs, and gifts by a ward to his 
guardian ; 5. Injunctions (a most comprehensive title) ; 6. Bills 
of peace; 7. Bills of interpleader; 8. Bills of certiorari; 9. 
Bills to perpetuate testimony; 10. Bills of discovery, (and 
here might also be included bills to produce deeds) ',{g) 11. 
Bills quia timet; 12. Bills for delivery up of deeds, or for 
securing them, or the delivery up of specific chattels ; (4) 13. 
Bills for apportionment, or to enforce contribution; 14. Bills 
in cases of dower and partition ; 15. Bills to establish a modus;. 
and 16. Bills to marshal securities, (i) 

As regards many of these, especially injunctions , we have 
already fully considered thfm amongst the remedies to pre- 
vent injuries , ( k ) and stated the principle on which injunction 
bills are sustained, as well as the practice in obtaining them, (4) 
as they protect the person, or personal or real property. Thus 
as,|4spect& principally personal property, injunctions against 
parpefli to prevent ruinous ^onduct affecting the joint trade, (i) 
* •^■ jfisf ainst agents or attornies to prevent disclosure of confi- 
' dehtial communications, (m) to prevent the negociation of bills 
■of exchange, notes, &c.(n) to compel the delivering up and 
cancelling of deeds, and qther instruments, (o) to prevent (he 
breach of contract by some wrongful act, (p) to prevent other 


(e) Ant e, vol. i. 70%> 710;- Newlavd 
on Contracts, And see distinction be- 
tween legal and equitable jurisdiction in 
cases of fraud, FulUtger v. Clark , l$.Yqs. 
458, 

(/) 2 Jac. & W. 591. * 

(g) Smith's Chan. Pr. 36%, $63, 513, 

516 ** . 

( h ) Ante, vbh k 812 to 813 j and id. 
112 . 


(i) 1 iMtuld. Chan. Pr. 110 to 331 ; 
and see some of those heads Cliik Eq. 
Dig. tit. Fraud. 

(*) Ante , vol. i. 695 to 736* 

(0 Ante, vol. i. 704. 

(m) Ibid . 705. 

(ti) I bids 7 66. 

(o) Ibid. 709. 

00 Ibid. ?| t. 


OP CHANCELLOR AND CHANCERY. 


419 


breach of confidence in divulging secrets in trade ; (q) to pre- 
vent injurious payments, sales or conveyances, (r) or other 
loss ; (s) to prevent preference, misapplication, or devastavit by 
an executor or administrator ; (t) to prevent the sailing of ships 
by the minority of ship-owners ; («) to prevent the infringement 
of copyrights, patent rights, or inventions, (x) or other imita- 
tions. (y) So as respects real property we have considered 
bills to preserve boundaries ; ( 2 ) bills to prevent destructive 
wasteful trespasses, (a) or disturbances of franchises ; (6) to 
prevent the ill performance of lawful works; (e) bills of peace 
to quiet possession and prevent successive vexatious litiga- 
tion ; (cl) to prevent waste, (e) or private (/) or public (g) nui- 
sances. 

With respect to bills of interpleader, we will presently notice 
them particularly, (h) Bills to perpetuate testimony have 
already been considered, (i) as well as writs of tie exeat, (A) 
and some other modes of preventing loss or injury. (/) 

A bill in equity also lies to set aside letters patent obtained 
by fraud or misrepresentation ; (m) though scire facias return- 
able and tried in the Court of King’s Bench is the more com- 
mon proceeding : and the right to the patent may bo tried by 
infringing it and then defending an action for the piracy. And 
such is the extensive jurisdiction of Chancery to relieve against 
fraud, that although in general a fine or recovery formally 
levied or suffered is' conclusive, yet if a fine be obtained by 
fraud, equity will avoid its effect t»y decreeing the parties to 
reconvey, and thereby vacate such fine. («) And a Court of 
Equity may relieve against a deed or instrument where it has 
been unfairly obtained, although there may not have been such 
a degree of fraud as to invalidate the instrument at law,(o) 
and not only the party immediately affected by fraud, but also 


(<j) Ante, 714. 

(r) Ibid* 715. 

(s) Ibid. 

(t) Ibid . 545, 551, 716; Sharpies v. 
Sharpies , M’Clel. K. 506. 

(u) Ante, vol. i. 717. 

( 2 ) Ibid . 718. 

(y) Ibid. 721 ; Marzelti V. Williams, 1 
B, & Adol. 425. 

i) Ante, vol. i. 722. 
a) Ibid . 722. 

(6) Ibid. 724. 

(c) Ibid. 725. 

( d ) Ibid. 726. 

(e) Ibid. 72 6; against a Bishop, 
quaere, llhen not, 1 Bos, fie Pul. 105 ; but 
see 3 Swanst. 493, 499. 

(/) Ibid. 728. 

VOL. II. 


(g) Ibid. 729. 

( h ) Port, 417, 418. 

(«) Anic, vol. i. 733 ; Smith’* Cli. Pr. 
363, 367. 

(k) Ibid . 731. 

(l) Ibid. 731. 

(to) Att.-Oen.v . Vernon, 277, 370; 2 
Chan. It. 333, S. G\, and Chitty's Bq. 
D y;. tit. Letters Patent. 

(»i) St. John v. Ourntr, 1 Equ. Ab. 
258 ; and see relief at law in Conry v. 
CauljUld, 2 Ball fit B. 272. 

( 0 ) FuUargar v. Cbtrk, 18 Vcs. 483; 
9 iul sec instances, Blachford »< Christian , 
Knapp’s It. 73; Diarmed v. Diarmed , 3 
Wils U Shaw, 37, and 4 Wils. & Slmw, 
346. 
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Injunctions 
to prevent or 
restrain actions 
or proceedings 
at law. (u) 


a creditor or third person, as a landlord, may file a bill to dis- 
cover and have relief against the fraud affecting his interest, (t) 

A bill for an injunction to restrain or controul proceedings 
at law or in other Courts, is one of the most useful parts of the 
jurisdiction of a Court of Equity, and is very extensive in its 
operation. When the defence is not at law, but only in equity, 
then a bill for an injunction is absolutely necessary ; («) and 
the bill must be filed as early as possible after the proceeding 
at law has commenced : for if there be any delay, we have seen 
that it may be too late to obtain relief, (ar) And indeed when 
it is expected that the unjust proceeding at law will be founded 
on any deed or instrument obtained by undue means, a bill 
may and ought to be filed in anticipation, praying that it may 
be delivered up to be cancelled ; ( y ) because if a bill be not filed 
until after commencement of proceedings at law, then the party 
praying relief may have to bring the money into Court. (») A bill 
of this nature is also essential when a legal right of action has 
been improperly exercised, as if repeated actions for breaches 
of covenant or non-payment of rent have vexatiously been in- 
stituted by a landlord against his tenant, (a) It seems that an 
injunction may be obtained in Chancery to prevent proceedings 
in Scotland : for although the Court may have no jurisdiction 
over foreign Courts, yet the injunction will operate in perso- 
nam. (b) If an attorney or solicitor proceed in an action at 
law for the amount of his bill of costs, pending or immediately 
after taxation of his bill, atid before the costs of the taxation 
have been ascertained, he may be restrained by bill and in- 
junction. (r) 

An injunction of this nature (i. e. to stay proceedings at law), 
is in some respects preferable in its operation when obtained on 
the equity side of the Court of Exchequer than when obtained in 
Chancery; because, when obtained in the former C6urt, at what- 
ever stage of the action before trial, it stays the trial and all pro- 


(I) Bennett v, Musgrave, 2 Vos. 51, 
ns to the remedy nt law in cast* of a frau- 
dulent warrant of attorney, Martin v. 
Martin , 3 11. & Adol. 9, VI ; ante, 33d. 

(it) See in general ('hit. Eq. Dig. 
Practice, xlvi. 1*2, 10*45 to 1053 ; and see 
ibid. 1037; Kdeti. on Inj. 1 to 143, find 
332. It is doubtful whether the circum- 
stance of a plaintiff having committed a 
felony will induce a Court of Equity 
summarily or otherwise to prevent him 
from suing; though it seems that a Court 
of I jaw may so interfere, flinrev. Kay, 4 
Taunt. 34 ; sec llttfuig/uim v. Joyce, 3 
Ves. J. 108; 1 Mud. Ch. Pr. 4‘2I. As 
to staying an action by an attorney, see 


1 Clark iv Fin. 125. 

(x) Ante, 303, cites R, v. Veto , 1 Y. 
& Jerv. 109. 

(v) /lute, vol. i. 70t3, 707, 709, 710. 
(i) 4 tiff, vol. i. 709. 

(a) I Filter* v. Taylor , 2 Vesey & B. 
302. The case of rent is the only one in 
which a Court of Equity will interfere by 
injunction to restrain proceedings at law 
upon a breach of covenant. fl'/dtc v. 
Iforner, 2 Meriv. 459. 

(ft) 5 Madd. It. 297 ; 2 Swanst, 313. 
(r) Barr v, 1 Clark 6i Fin. 

125; Hatton v. Johnson, 2 Silii. 450; 2 
II. \ Aid. 745. 
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ceedings, as well as executions. Whereas in Chancery, unless 
the injunction be obtained before declaration, it does not stay 
trial but merely execution ; (d) unless a special injunction can 
be obtained, (<?) as sometimes is the case, upon a positive affi- 
davit that the party cannot safely try without the plaintiff’s 
answer being first filed. ( e ) Sometimes, however, the Court of 
Exchequer will, on motion, permit notice of trial to be given on 
an undertaking not to sue out execution^/’ ) 

When a plaintiff at law expects that the defendant is about 
to file a bill in Chancery, and try to obtain an injunction so as to 
stay trial, then to prevent the defendant at law from obtaining the 
common injunction for want of an answer to the bill in due time, 
he should immediately prepare a very full statement of all the 
facts which he expects will be charged in the defendant’s bill, 
and full instructions for his answer, and have the draft of such 
answer prepared as far as he can. 

We have in the preceding volume stated the practice in ob- 
taining some injunctions, (g) When a bill for an injunction is 
filed after arrest at law, no injunction is to be granted with- 
out bringing the principal sum into Court, except there appear 
in the defendant’s answer, or by written evidence, plain matter 
tending to discharge the debt in equity ; (g) and after a verdict 
at law for the plaintiff, an injunction cannot in any case be ob- 
tained without bringing the amount of the verdict into Court. (4) 
So it has been long established that a bill lies, not only for 
an injunction to slay proceedings in an action at law before 
judgment, but also in some cases, .and under strong circum- 
stances, to prevent execution upon a judgment in any other 
Court, whether inferior or superior, (i) Thus equity will re- 
lieve even after a verdict at law, when the plaintiff knew the 
fact to be otherwise than what the jury found, and the defend- 
ant was ignofant thereof at the trial, (4) and where the defend- 
ant at law could not find the receipt for the debt sued for until 


(d) 1 Madd. Ch.Pr. 132, 133 ; Smith's 
Cl*. Pr. 478 ; Earn show v. Thornhill, 18 
Vcs. 488 ; Gnrlick v. Pearson, 10 Ves. 
450 ; Mills v. Cobby, 1 Meriv. 3 ; 2 Kcl. 
11. 17, pi. 5. 

(e) Smith's Ch. Pr. 4 52, 464; lVes. 6c 
B. 366 ; 1 Sim. & Stu. 102 ; 1 Sim. 510 ; 
3 Madd. K. 102 ; Eamshaw v. Thornhill, 
18 Ves. 488; Chit. K<|. Dig. 1050. 

( f ) Lcgg v. Data st a, 3 Woorie. V. 
L. 410, 411, in note. 

(s) Aft*, vol. i.700 ; Beanie's Ord. 15 ; 
Smith's Ch. Pr. 457 ; Chilly's Eq. Dig, 
1052. 


(Ji) Smith's Ch. Pr. 457 ; Culley v. 
Ilicklcy , 2 Bro. C. C. 18 2 ; Sherwood v. 
White, 1 Bro. C. C. 453. 

(i) Bacon's Works, vol. iv. 611,682 ; 

J Clmn, Hop. App, 26 ; 3 151a. C.34, 55 ; • 
arfe, vol. i. 731, note (u); Com. Dig. 
Chancery, C. note ( m ), 5 edit. ; Decree in 
Spiritual Court, Vanbrugh vAhck, 1 Chan* 
Cas. 200 ; Admiralty, 1 llagg. Ad. K. 
106, in note. 

( k ) Williams v. Lee, 3 Atk. 223 ; 2 
Vcs. 135; Bateman v. Willoc, l Sc hoi, 
& Lef. 205 ; and sec 1 1 Jagg. Ad. R. 196. 
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after the trial, equity relieved. (1) So newly discovered evi- 
dence of fraud may induce a Court of Equity, if not a Court 
of Law, to open an award upon a matter of fact, (m) But in 
these cases, in order to found a title to relief in equity, it is not 
sufficient to shew generally that injustice has been done ; but it 
must be shewn specially that the Court of Equity is warranted 
to interfere ; and equity is not so warranted merely on the 
ground that an unconscientious verdict has been had at law 
against the plaintiff, if he could .by reasonable exertion have 
laid that ground before a Court of law on the trial, (n) And 
where a bill was filed, alleging fraud as to quantity and quality 
of goods sold, but not discovered till they had been exported 
to America, and that they were there sold at a loss ; and that 
the defendant, being threatened with an action, paid the original 
price , according to the contract , under a protest that he would 
seek relief in equity ; and praying an account and payment in 
respect of the loss, and a commission to America, a demurrer 
to such bill was allowed ; because, instead of paying the money, 
although under protest, the party should have filed a bill for an 
injunction against the claim of the money, and not having done 
so, he could not recover back the amount in a Court of Equity 
any more than he could at law. (o) And in general a party who 
has mistaken or misshapen his defence at law, cannot apply for 
relief in equity, (p) Such an injunction is not like a writ of 
prohibition from a Court of law directed to the other Court or 
its oilicer, but merely operates in personam, and prohibits the 
party to the suit in the other Court from proceeding, and if he 
do, subjects him to an attachment for his contempt. When 
a bill for an injunction has been filed, the creditor or claimant 
should take care, if the statute of limitations would otherwise 
operate as a legal bar, either at once to commence by regular 
process his proper action at law, and enter continuance on the 
roll, or take care to obtain an express decree or order of the 
Court of Equity, that the defendant shall not hereafter plead 
the statute of limitations. (//) 

Bills of Peace, formerly frequent, were of this nature, and 


(I) v. Gifford, 2 P. Wuft. 

424. When a ( inirt uf law will not 
grant a new trial on account of newly 
discovered evidence, Tidii, l H)6, 907. 

OtUy, 2 Chi tty's R. 42 ; 
Auriol v. Smfh, 1 Turn. & Russ. 127; 
•M/rcAtl v. Harris, 2 Yes. juit. 134 ; 4 I3ro. 
C, C. 3; Bateman v. IttRoe, 1 Sc hoi. 5c 


Lef. 205. 

(n) Bateman v. Willoe, J SchoLSt Lef. 
201, M>5; 14 Ves. 31; R. v. Peto p 1 
Young & Jerv. 169. 

(o) Kemp, v. Pryor, 7 Ves. 237 ; Bil- 
bie x.Lumlvy , 2 Hast, 469, at lau\ S. P. 

(p ) Evans r. Soliy. 9 Price, 52 t». 

(q) Ante , vpl. i. 781 « 
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were sustainable not between two individuals only, but where 
numerous parties on separate rights were interested. (»*) As 
where a man claims an exclusive right, and the persons who 
controvert it are numerous, and he can not by one action at 
law quiet that right, in this ease he may file a bill of peace, 
and the Court would direct an issue to determine the right, as 
between lords of manors and their tenant or tenants of one 
manor and another ; (s) and perpetual injunctions are now fre- 
quently granted after several trials at law. (/) 

Hills for Relief against Forfeitures , as those occasioned by 
non-payment of rent, or other sums of money, may also be here 
arranged, (w) 

Somewhat analogous to the equitable jurisdiction of staying 
an action at law, is the equitable jurisdiction of preventing a 
defendant at law from setting up some formal legal defence , 
when the so doing* would prevent the just investigation of a 
legal right. Of this description are bills in ecpiity to prevent 
a defendant in ejectment from setting up an outstanding term, 
which, though vested in some trustee to attend the inheritance, 
might otherwise constitute an impediment and ground of non- 
suit. (^) So wc have seen that by a proper application to a 
Court of equity in anticipation, a defendant at law may bo pre- 
vented from pleading the statute of limitations, though the 
mere pendency of proceedings in equity will not constitute any 
adequate excuse for delay in commencing proceedings at 
law. (,?) So if a defendant have obtained a release by undue 
means, a bill may be sustained to defeat the effect of such 
release, («) although a Court of law will also in some cases 
prevent a party using a release so obtained on motion and 
rule. (6) 

We have seen the common law and statutory jurisdiction 
of Courts of law to interfere when there arc several adverse 


(r) 2 Atk. 483 ; 4 13ro. C. C. Id? ; 3 
P. Wins. 166; ante, sol. i. 731. 

(s) 1 1 Atk. 486, and Chit. Eq. Dig. 
Bill of Peace ; 3 Bin. 427 , in notes ; ante , 
vol. i. 726. 

(t) 4 Pro. P. C. 373 ; Chit. Kq. Dig. 
Practice, Injunction, 5 ; Waters v. 'lay- 
hr, 2 Ves. & 15. 302. 

(u) Chit. Eq. Dig. tit. Forfeiture, 464 ; 
tit. Compensation, p. 221, 222 ; when 
or not a Court of Equity will relieve, 
ante, vol. i. 290. 

(j) Se* in general Chit. Eq. D. 1066 j 
1 Mad. Cli. Pr. 157. 

(y) 1 Mad. Ch. Pr. 157, 158, 201, 
202 ; Hopkins v. Band, 1 Scho. & Lcf. 


429, 431. 

(s) Ante, vol. i. 711, 781 ; Clarke v. 
Luhlcy, 2 Cox, 173; Si airfield v. Price , 
2 Young & J. 73 ; supra, 416. 

(a) Pascoe v. Pascoe, 2 Cox, 109. 

Lb) Mounistephen v. Brook, 1 Cliit. K. 
390, and note; 3 B. & Aid. 141 ; 1 B. 
& Aid. 224. 

(r) See in general Smith’s Ch. Pr. 350 
to 357 ; 1 Mad. Ch. Pr. 173 ; see case* 
Chit. Eq. Dig. Pleading, Ifiq Bill of 
Interpleader, p. 780, 781, 590 and 691 ; 
Milford's PI. 39; I Mad. Ch. Pr. 173; 
Eden’s lnj. 335 to 349 ; Cornish v. Tan* 
ner, 1 Young & J. 333. 
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claimants, (d) A bill of Interpleader in equity will lie to pre- 
rent fraud or injustice, where two or more parties claim ad- 
versely to each other from a party in possession of personal or 
real property, so as to prevent them from both suing him, and to 
compel the two claimants to settle their rights before the per- 
son holding possession be required to give up to either, (c) 
But unless the party still retain possession, he cannot apply for 
this bill, {f) Thus a captain of q ship, or any agent or party, 
holding goods or money not for his own use, may file an inter- 
pleader, where parties claim adversely tinder bills of lading, 
tkc. (g) But the defendant must not set up any claim on his 
own account, and therefore if an action is brought against an 
auctioneer for a deposit, he cannot file a bill of interpleader, if 
he insist upon retaining either his commission or the duty, ( h ) 
and the defendant must not in any respect have been a wrong- 
doer ; and on that account, where a sheriff had seized goods 
against a defendant in an execution, and a third person claimed 
them, he could not have an interpleader, because he must, if 
the goods were the property of the latter, admit he had 
made a tortious seizure. (?) But no bill of interpleader will be 
entertained when the claim is very small, as under 10/. (Z-) 
And before any proceedings, the party should apply to each 
other, and if they refuse to indemnify him on reasonable terms, 
he will recover his costs either as between both the claimants 
or against him who occasioned the bill, (f) But a bill of inter- 
pleader lies, if adverse claims have heon made, although no 
suit has been commenced by either claimant. (///) In equity a 
party filing a bill of interpleader is entitled to his costs, unless 
there has been collusion, (n) In some cases, even since the 
recent act, affording relief at law, it may still be necessary to 
resort to a Court of Equity ; as if the action be not in the form 
mentioned in the act, or one or more of the claimants is out of 
the kingdom. Thus a bill of interpleader was sustained, where 
all the defendants but oue resided out of the jurisdiction, i. e. in 
Scotland, and the plaintiff having shewn that he had used due 
diligence to bring the parties into Court, was decreed to give 
up the subject to the only defendant who had appeared, and was 


(d) Ant c, this vul. 341 to 3Jki. 

(r) 2 Vcs.jun. 3i0; Mitford’s PI. 39 ; 
1 Mail. Cli. 1 73. 

(/') Burnett v. Anderson, 1 Meriv, 405. 
Low v. Henderson, 3 Mad. *77 ; 
see numerous instances, Chit. Kq. Dig. 
780.781. 

(h) Mitchell v, Hay nr, 2 Sim. & Stu. 
63 j same rule at laic, ante , 3 13, 3 16 j Brad- 


dock v. Smith, 9 Bing. fl 1 ; *2 Moore S. 
131 ; but see tbc distinction there taken. 

{i) Stingsly v. Bolton, 1 Ves. & B. 
334. 

i k ) Smith v. Target, 2 Anstr. 5S0 ; 
Chit. F.q. Dig. Jurisdiction, 599. 

(/) 1 Mad. Ch. Pr. 180, 181. 

(in) 15 Vcs.jun. 245 ; 16 Ves. 203. 
(n) 1 Sim. & Stu. 462. 
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protected against the others by injunction, and it was ordered 
that service on the attorney should be good«(o) 

We have seen that Courts of Law have not (except in the 
case of summary motions and affidavits in answer) any potter 
or jurisdiction to compel a defendant to tliscorer any facts or 
evidence in favour of the plaintiff, or to compel the plaintiff to 
admit any facts favourable to a defence, but that a Court of 
Equity lias exclusive jurisdiction in this respect. (9) It* there- 
fore, is frequently necessary to file a bill in equity merely for a 
discovery of facts in aid of the plaintiff or defendant at law, 
and without praying relief, because the facts, when discovered, 
disclose and establish a legal right of action, or a legal ground 
of defence, (r) In many cases, as those of account, where Courts 
of Equity and Law have concurrent jurisdiction, and in all cases 
where the remedy or the defence is peculiarly in equity, then, 
besides praying an account, &c. the bill may also pray relief, (s) 
The rule in equity, that a party is not bound to disclose his own 
case, is confined to mere matter of title and criminal acts, and 
does not extend to matters of account, (rf) We have already 
made some observations upon the nature and utility of a bill 
for a discovery, («) and the proceeding will be further noticed 
in the course of this volume. 

The lessor of the plaintiff, in an action of ejectment, may in some 
cases, as where lie claims in part under the same title as that of 
the defendant, file a bill of discovery to ascertain the grounds 
upon which the defendant claims ; (.v) and on the other hand 
a defendant at law in such action may file a similar bill to dis- 
cover on what grounds the lessor of the plaintill is proceeding 
at law. Thus any person in possession oi an estate as tenant 
or otherwise, may' file a bill for a discovery ol the title ol a 
party bringing an action of ejectment against him, even though 
he be himself a wrongdoer against every body;(y) and where 
an estate is considerable, or the defence at law would be ex- 
pensive, or it may be important to be prepared to answer the 


( 0 ) Stenmon v. A tiller ton, 2 Ves 13. 
407. 

(p) As to bills of discovery, Smith’s 
Ch. Pr. 375 to 381, 362, 363 ; 1 Mad. 
Ch. Pr. 196 to <218, and post. 

(q) Ante, this volume, 49 to 52. 

(r) As to bills of discovery in ge neral, 
see this volume, ante, 54 ; and as to the 
antecedent precautionary proceedings as 
affecting costs, id . ; ami ante, vol. 1, 439; 
and lV$ymonth v. Bayer, 1 Yes. jun. 423. 

(s) See in general 1 Mad. Ch. Pr. 196 
to 216; Chit. Eq. Dig. Pleading, 778, 
780 ; Practice, 889, 929. 


( t ) Corbell v. Huu him, 1 Young. J. 
425. 

(u) Ante, thK vol. 49 to 

(i) 1 Mad. Ch. Pr. 200 lo 206 ; 1:3 
Ves. 251 ; Chit. Etj. Dig, Pleading, 761, 
778, 1281 ; bill nut without shewing in 

hill that both parties claim under same 

title; Mntlac v. Smith, 3 Anstr. 709; 
linker v. Hooker , 6 Price, 3? 9; Joy v. 
Kckeucich , 2 Ve*>. jun. 679 *, ljrwiher v. 
Troy, 1 Ridg. L. S. 192. 

(y) Metcalf v. J fancy, 1 Vca. 218; 
X Mad. Ch. Pr. 206. 


4W> 
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plaintiff’s case at law, the filing such a bill may be extremely 
advisable. But although an heir out of possession is entitled 
to a discovery of deeds, and some facts necessary to support 
his legal title, he cannot file a bill merely for the recovery of 
the possession of the estate or of the title deeds, for they are 
properly to be recovered at law and not in equity. ( 2 ) 

Bills for assignment of Dower also are proceeded upon in 
equity, though a writ of dower in the Common Pleas is some- 
times preferable, when the husbahd died seized, in order to 
recover damages and costs, and is one of the ancient actions 
retained by 3 & 4< W. 4, c. 27, s. 36. (a) 

Hills for Partition or apportionment between joint tenants 
and tenants in common, were always sustainable and decreed in 
equity ; ( b ) and since the abolition of the writ of partition at 
law, by 3 & 4 W. 4, c. 27, s. 3(J, such bills are the only mode 
of effecting a division ; and before that act, whenever one 
of the parties interested was an infant, or when the estate of 
either was in remainder or reversion, it was always absolutely 
essential to file a bill, (r) And another advantage attends the 
proceeding in equity, viz. that in case of any mistake in the 
division, by which more was allotted to one party than the 
other, compensation may be awarded by the Court of Kquity.(d) 
Hut Chancery has no jurisdiction to make partitions between 
tenants in common of copyhold, (a) 

Hills for ( out riba! ion between sureties we have seen may, in 
the event of the insolvency of one or more of the sureties, be 
preferable to an action. {J‘ ) 

Bills to establish a Modus arc also cognizable in equity; but 
a person is not allowed to file such a bill, unless he has been 
actually disturbed by proceedings at law or in equity, or in 
the Kcclesiastical Court, as by an action at law against a pa- 
rishioner for not setting out tithe in kind, in which case the 
defendant, insisting on a modus, may file such a bill, being in 
the nature of a cross bill, (g) 


(s) Ciw v. Tyrell, 3 Mini. Rep. lit.’ ; 
Annitagc v, Wadsworth, 1 Mild. 181) ; 
Pulteney v. ir«rrr»i t 6 Yes. 89. 

(a) 2 Sound. 11. 43,11. 1 to 45, n. 4.\ 
ftlunttt/ v. Mundv, 4 13 ro. C. C. 294 ; 2 
Vos. jtiu. 122, 128 ; Curtis v. Curtis , 2 Bro. 
C. C. 620; Dormer v. Fortesruc, 3 Atk. 
ISO; Chit. Kij. Dig. l)owor, 1 Mad. (Mi. 
Pr. 242, 248, &c. 

(M 2 Vo?, jun. 121. 

(c) 1 Mod. Cli. Pr. 244, 216 ; 2 hi. 
170 ; Smith’s Ch. Pr. 858 to 362 ; Mil- 
ford, 110; Chit. Col. Sut. 624, n. (d) ; 


2 Swanst. 5 16. 

(d) Dane v. Gorges, 2 Sim. & Stu. 
454. 

(r) Scott v, Fawcett, Dick, 299. 

( /*) When preferable in equity to ail 
action at law, uwft\ 803 ; Peter v. Rich, 
Chan. Cases, 84 ; Brown v. Lee, 6 Bari 
& (’res. 689. 

(g) l Mad. Ch. Pr. 230, 128 ; Gordon 
v. Simpkinson, 1 1 Vos. 510 ; llti rden of St, 
Paul's v. Crickett , ‘2 Vos. jun. 563 ; and 
H arden « fSt, Paul's v. Morris, 9 Yes. 363. 
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Bills to Marshal Assets are exclusively sustainable in this 
Court, and is the only mode by which, when specialty creditors 
have exhausted the personal assets, simple contract creditors, 
and even legatees, may, to the extent of the personal assets so 
applied, stand in their place. (A) Bills to Secure Property in 
litigation in other Courts, as to compel an executor or admi- 
nistrator to bring the assets into Court, can only be filed in a 
Court of Equity, (i) 

Bills to compel the lord of a manor to hold a Court, or ad- 
mit a copyholder, are also sustainable, though the jurisdiction 
at law in King’s Bench by mandamus is in general prefer- 
able. (/) 

Another mode of preventing fraud is the securing and en- 
forcing the disclosure of evidence. At common law and before 
the statute 13 (Sr. 3, c. (13, as to India, and the general act 1 
W. 4<, c. only a Court of Equity could, in aid of an action 
in a Common Law Court, compel an obstinate party to a suit to 
consent to the issuing of a commission to examine witnesses 
abroad on interrogatories, and consequently that power consti- 
tuted an important and valuable branch of jurisdiction in 
equity ; (/) and such jurisdiction still continues, though there 
will be comparatively little occasion to exercise* it. (»//) 

The care of Infants and their property has been usually ar- 
ranged as the fourth head of equitable jurisdiction, («) and which 
jurisdiction reverted to this Court upon the dissolution of the 
Court of Wards and Liveries, and in some of the books the 
prerogative of the king, as pater patria*, is described as if he 
by the Lord High Chancellor takes care of all infants, and the 
Chancellor might exercise jurisdiction over every infant. But 
we have seen that the prerogative is never exercised excepting 
when the infant has property to take care of, and then inci- 
dentally the person as well as property will be protected, at 
least after the infant has been constituted a ward of chan- 
cery ; (o) and we have seen that by a donation of even £5 any 
infant may be constituted a ward of the Court for all beneficial 

(ft) Coin. Dig. tit. Chancery, Appcn- Pr. 377 to 382 ; Chit. Eq. Dig. tit. Prac- 
dix. Marshalling. In 3 JUa. Com. *27, lice, 101? to It) >4 ; 2 Madd.Ch. Pr. 405 ; 
in notes; 3 Uoode. Vin. Lee., the stu- ^fcwl. Ch. Pr. 2 17. 
dent will find an explicit account of mar- (m) Smith’s Ch. Pr, 381. 
slmlling assets ; and see a luminous case, (») 1 Madd.Ch. Pr, 23,3.1 1 ; Clti tty's 
Aldrich v. Cooper, 8 Vc<*. 388, 395; 1 E<|. Dig. tit. Jurisdiction, x. p, 599, 600 ; 

Mad. Ch. Pr. o.yO, ami seo 6 (». 4, c. 74, *. 12, ante, 408. 

(i) Ante, vol. i. 551, 7 15, 716 ; 6 kar- 0>) hi re TaU»>t, corum ],ord Eldon, 
pies v. 9 Sharpies, M'Clcl. Hep. 506. April, 1815, ante, vol. i. 64, note (r), 66, 

(ft) Ante, vol. i. 792, 794. 68,810; Smith’s Ch. Pr. 505 to 512; 

(0 See ante, 3 131a. C. 382, 383, 438, 1 Kcwl. Ch. Pr. 2d ed. 151; 1 Madd. 

449; and see the practice as to bills in Cb, Pr. 331 to 360. 
equity for such commissions, Smith’s Ch. 
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purposes, (p) This jurisdiction over a ward extends beyond 
the age of twenty-one, and until all the objects of the guardian- 
ship have been fulfilled, (q) We have considered much of the 
jurisdiction over infants in the preceding volume, (r) The 
consideration of the whole jurisdiction would be too voluminous 
for this general treatise. ( s ) With the exception of the inter- 
ference of a Court of Law under a writ of habeas corpus, 
which, as regards infants, we have considered, the Chancellor 
has exclusive jurisdiction over intthts and their estates, and the 
Court of King’s Bench has not any of the delegated authority 
which belongs to the Chancellor, nor has the Court of Exche- 
quer. (1) In many respects property belonging to infanta, 
femes covert, idiots, lunatics, persons of unsound mind, and 
persons out of the jurisdiction of the Court of Chancery, is 
regulated and guarded by the Consolidating Act, 1 W. 4, c. 
65. («) 

The fifthly enumerated branch of equitable jurisdiction is tlie 
enforcing Specific Performance of Agreements, to which may be 
added some other instances of Specific Refiif.(v) This is one of 
the most peculiar and important branches of equitable juris- 
diction, and has been justly considered the most useful, (x) 
for whilst at law, (excepting in the action of detinue for a chat- 
tel, and in ejectment for the recovery of buildings or land,) 
damages only and not the thing itself can he recovered ; (;//) yet 
by hill in equity a decree may he obtained that the complainant 
shall have from the opponent the precise performance of his 
agreement in certain cases, and in general the costs of the suit. 
This jurisdiction is analogous in some respects to the writ of 
mandamus at law, commanding the party to whom the writ is 
directed to perform some act ; but then such mandamus, as we 
have seen, is in general confined to public matters or public 
officers, whilst a hill for specific performance is principally a 
private remedy, (r) We have in the preceding volume fully 
stated when a Court of Equity will decree the specific delivery 
of certain chattels, as heir looms or title-deeds, specific be- 
quests, and other articles, (a) and when the payment of a legacy 


(p) Ante , vol. i. 810 , 70$, n. (c*); or neral 1 Madd. Ch. Pr. $3, 360 to 444; 

even filing a bill, 1 Madd. Ch. Pr. 33$. Smith's Ch. Pr. 367 to 370. 

( 9 ) 3 SwansL 69. (t) Per Lord Hardwicke, Penn v. Lord 

(»•) Ante, vol. i. 61 to 7 1. Baltimore, 1 Ves. 446. 

( $f 1 Madd. Ch. Pr. SSI to 360 ; (v) Alley w Descham, 13 Ves. 272 ; 1 • 

ChiUy’s Eq. Dig. tit. Infant, 527 to 543. Madd. Ch. Pr. 360. 

(t) 2 P. Wms. 118 ; 1 Madd. Ch. Pr. (s) Sec observations, ante, vol. i. 787 
331. to 871. 

(tri See 1 Dow!. Stat. 310 and notes. (a) date, vol. i. 812 to 816. 

(t*5 See division, ante, 408# and in ge* 
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may be enforced in equity, and when or not that remedy is CHAP. V. 
preferable to a proceeding in the Ecclesiastical Court, (e) and - 8,cr * Vl * 
when the delivery of a proper deed or bill or other security 
may be decreed even against a surety ; (d) and we have at great 
length examined the principles, rules, and decisions governing 
bills for specific performance of marriage articles and contracts 
and covenants, (e) so that any further observations in this place 
would be useless repetition. 


Sixthly, The very important and extensive jurHfcliction over 6. Trusts, 
Trusts and trustees {including executors,) constitutes the last 
head of the division of equitable jurisdiction, and it is a prin- 
cipal and exclusive branch, and includes not only those express 
trusts created by deed or will, but also those which arc implied 
from the circumstance of the party having accepted some office, 
as that of executor or administrator, and the incident juris- 
diction over legacies, with the power over trustees of diff erent 
descriptions. ( g) 

A cestui quo trust, or person beneficially but not legally in- 
terested, can in no case sue his trustee at law for any miscon- 
duct, bjikniust file a bill. (/>) llut in equity trustees are liable 
for any abuse of trust, although the deed appointing them con- 
tain the usual indemnity elause, as if there be two trustees anti 
both suffer a debt from one of them to remain long outstanding 
and a loss arise, (?) though where there is an express clause 
that each trustee shall be liable only for one moiety the Court 
will not extend the liability. (/;) If trustees refuse to act when 
they ought, the only safe course is to file a bill to compel them; 
though it is usual at law, if it be necessary to proceed in eject- 
ment on their demise, to tender them an adequate indemnity, 
or rather draff of an indemnity bond, with sufficient sureties, to 
secure them against all liability for costs^ and then to proceed 
in an action of ejectment on their demise, or other action at Jaw; 
after which, if the proceeding be proper and they attempt to 
impede the recovery, a Court of Equity would subject them to 
costs and perhaps other loss. This course of proceeding saves 
the delay and expense of a formal suit in equity to compel them 
to act. 


( c ) Ante, vol. i. 815, 816; but see a 
very summary remedy in Kecks. Court, 
post . 

< d ) Ante, vol. i. 125, 301,710, 711; 
Rauj^one v. Parr , 3 Russ. 424* 529. 

(e) Ante, vol. i. 820 to 871 ; and see 
Analysis, id. 824, 825, &c. ; 1 Madd. Cb. 
Pr. 360 to 4-1*4; Smith's Cli. Pr. 367 to 
370. 

(/) See in general 1 Madd. Cb. Pr. 


444, to vol. ii. 163. 

(g) See in general, as to the equitable 
jurisdiction over trusts and trustees, 1 
Fonblan. Kq. 9. Wc have seen that a 
cestui que trust cannot in general sue at 
law, ante, 6 to 8. 

S h) Sanders on Uses and Trusts, 
t) Muck loti v. Fuller, 1 Jac. 198 > 3 
Swanst. 78 ; Cbitty’s Eq. Dig. 1310. 

(k) BirU v. Betty, 6 Madd. 90. 
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We have seen that to secure a just and equal distribution of 
■ assets and prevent an Executor from preferring one creditor to 
another of equal degree, when there are not assets to pay all 
the debts, that it is frequently advisable for one creditor very 
shortly after the death to file a bill in Chancery or the Ex- 
chequer, on behalf of himself and other creditors, against the 
executor or administrator, requiring him to account and dis- 
tribute equally, and upon which a proper distribution will be 
decreed ; and, as observed by Su$J. Mansfield, when an execu- 
tor is pressRl by some creditors more than others, it is ad- 
visable for him to get some friendly creditor to file such bill, 
thereby enabling him to secure a just or equal distribution. (/) 

Suits for legacies charged upon or to be paid out of personal 
estates were originally and properly cognizable in the Ecclesi- 
astical Courts as a branch of ‘that testamentary jurisdiction 
which undoubtedly belongs to them ; but legatees instituting 
suits there, finding the authority of those Courts inadequate to 
enforce a full discorery of assets, have been frequently driven 
into equity for that purpose ; and therefore to save a circuity 
or multiplicity of suits and in case of the suitor. Courts of 
Equity exercised complete jurisdiction in the matter, as well by 
enforcing the discovery as by decreeing payment of the legacy, 
on the ground that the executor was in the nature of a trustee 
for the parties beneficially interested. But in the exercise of 
this concurrent or preferable jurisdiction Courts of Equity 
necessarily adopted the law of that forum in which the suit was 
originally cognizable, and therefore it is that where a suit 
instituted in equity for payment of a legacy payable out of the 
personal estate, if a question arise upon the right of the legatee 
to demand payment, it is governed by the civil law ; whereas, 
if the legacy is charged upon a real estate the rules of the com- 
mon law prevail ; because in the latter case the jurisdiction of 
the temporal Court is original and exclusive, (?/<) When a 
legacy has been bequeathed to a married woman Courts of 
Equity exercise an exclusive jurisdiction, and will on a bill filed 
grant an injunction, so as to prevent her husband from pro- 
ceeding in the Spiritual Court to obtain payment, because the 
latter Court cannot impose any f terms or compel the husband to 
make an adequate provision or settlement on his wife as the 


(l) Per Sir J. Mansfield, in Brady v. 
Shiel, 1 Campb. 148 ; Nunn v. Barlow, 1 
Sim. & Stu. 588, ante, vol. i. 545. 

<m) Keily ▼. Mtwcfc, 3 Ridgw. P. C.; 
543 ; Kendall v. Kendall , 4 Russ. Rep. 
370 ; ante, vol. i. 11 f. In case of a de- 


vise of real estate to pa}* debts, a Court 
of Equity has exclusive jurisdiction, and 
an Ecclesiastical no jurisdiction, over the 
will, as it relates to the realty, Barker v. 
May, 9 Bar. & Cres. 489. 
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Court of Chancery can oblige him to do before he will be per- 
mitted to receive the legacy, (w) So where a father has institut- 
ed a suit in a Spiritual Court for an infant's legacy, the Court 
of Chancery will grant an injunction so as to prevent the money 
from getting into the father’s power, (o) In these cases the 
proceeding is not by prohibition, because the Ecclesiastical 
Court has jurisdiction, but by injunction operating in personam 
against the husband and father ; and the Court of Equity merely 
interferes in consequence of its general jurisdiction over trustees 
and to protect the interest of married women and infants. ( p ) 
And in all cases of legacies, where there is a continuing trust or 
any thing like a trust, the Court of Chancery will grant an in- 
junction, because trusts are peculiarly proper for the cognizance 
of that Court. ( p ) 

There is, we have seen, a great advantage in favour of a 
creditor, or legatee or next of kin proceeding in a Court of 
Equity, either Chancery or Exchequer, by bill against an exe- 
cutor or administrator, than in the Ecclesiastical Court, be- 
cause in the former the fund may be secured in Court, and the 
executor’s account and oath are not conclusive, (y) and a legatee 
instituting such a suit will be entitled to costs out of the 
estate. (» ) Besides, when legacies are charged upon real pro- 
perty the Ecclesiastical Court has no jurisdiction whatever, 
and in that case the only remedy is in this Court, (.v) 

Thirdly, is the Statutory Jurisdiction of this Court under 
several express enactments, as Is/, constituting the Court of 
Chancery a Court of Review, (as formerly the Delegates, now 
repealed and vested in the judicial committee of the Privy 
Council, under the 2 & t» W. 4, c. 9.5, and ii & 4 W. 4, c. 41); 
2dly, formerly a Court of bankruptcy, under the then existing 
Bankrupt Acts, but which jurisdiction has been principally 


(«) Jenson v. Moulton, 2 Atk, 420; 
Blount v. Best land, ami Meals v. Meals , 5 
Vea. 517; 1 Madd. Ch. Pi*. 120, when or 
not Chancery will oblige husband to set- 
tle legacy left to his wife, Harrison v. 
Buckle , 1 Stra. 239 ; Ranking v. Barnard , 
5 Madd. 32 ; Campbell v. French, 3 Vcs. 
323; Chitty’s Eq. Dig. 510, 519 to 523, 
639; when or not a legacy is consi- 
dered given to a married woman tor her 
separate use, id, ibid . ; Norris v. Heming- 
way, X Haggard’s Rep. 4, and ante, vol. i. 
Cl ; a husband cannot sue at law, Macau- 
ley v. Phillips , 4 Vcs. 19 ; and why, ante, 
vol. i. # 7. 

(o) Rotherham v. Fanshaw , 3 Atk. 629 ; 
1 Madd. Ch. Pr. 130, A personal legacy 


given to an infant is more properly cogni- 
zable in Chancery limn in the Ecclesias- 
tical Court, Harrell v. Walden , 1 Vern, 

26 , 

(p) Anonymous, 1 Atk. 491 ; Stonchome 
v. Stonehouse, 1 Dick. 98 ; 1 Madd. Ch. 
Pr. 130. 

0 Oj) Ante, vol. i. 016; Redes. Tr. PI. 
110 ; 2 Mad, Ch, Pr. 3; Sharpies v. 3hnr- 
pics, M'Clel. R. 506. 

(r) Sharpies v. Sharpies, M'Clel. R. 
506 ; as to costs of such a suit in general, 
2 Mad. Ch. Pr. 557. 

(a j Barker r , May, 9 B, & C. 489 ; 
ante, vol. i. 112, note (e), and 816. 

(t) Sec division, ante, 40 5 ; 1 Mad. Ch. 
Pr. 1, 2, 586 to 723. 
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transferred to the Bankruptcy Courts, and to the principal of 
those Courts being the Court of Review, by 1 & 2 W. 4, c. 56, 
but affording an appeal on a case stated to the Chancellor ; 
3dly, the statutes relative to charitable uses ; («) Uhly, the 
arbitration acts ; 6thly, the friendly societies acts; (or) and Gthly, 
various other acts. 

Fourthly, are the specially delegated branches of jurisdiction, 
as that relating to idiots and lunatics, which is vested in the 
Chancellor or the Court of Chancery exclusively by various 
statutes, ancient and modern, (z) excepting as regards the 
power to apprehend a lunatic to prevent mischief, which we 
have stated, (a) and some regulations of a general nature rela- 
tive to pauper lunatics. (5) So in case justices of the peace 
should refuse to grant a licence to a party to keep a lunatic 
asylum, he may petition the Chancellor not to sanction such 
refusal, (c) 


Having thus given an outline of the principal instances in 
which the Chancellor or the Court of Chancery has jurisdiction, 
we will now notice what circumstances particularly distinguish 
this Court and jurisdiction from the Courts of Law. It is diffi- 
cult to state which of these several subjects is the most import- 
ant branch of jurisdiction, hut perhaps the principal are the 
exclusive jurisdiction over cases strictly of uses and trust not 
executed at law, and in which a Court of Law cannot directly 
recognize the beneficial interest of the cestui que trust, and 
which more particularly relate to real property and proceedings 
against trustees, where Courts of Equity have exclusive juris- 
diction. We have seen that Courts of Law will not in general 


(u) See Chit. Eq. Dig. Jurisdiction, 
xii. p. 601 ; and id* tit. Charity. The 
5? G. 3, c. 39, empowers the Court of 
Chancery to make summary orders without 
suit in matters of charity, or benefit or 
friendly societies. In re Friendly Society, 
1 Sim. & Stu. 02. 

(x) See the older acts and decisions, 2 
JVIad. Ch, Pr. 718 ; 1 Montague Bankr. L. 
The 10 G. 4. c. 56, s. 15, and 4 & h W. 
4, c. 40, appears to relieve this Court 
from any statutory duties. Chit, Eq. Dig. 
602. Although the Chancellor may still 
have much superintending jurisdiction, as 
over other trusts and matters of account 
between partners, &c. 

(y) Sec division, ante, 405; 1 Mad. 
Ch. Pr. 1 ; 2 Id. 723 to 757. 


(s) Sec the older statutes and decisions 
2 Mad. Ch. Pr. 723 to 757 ; 1 W. 4, c. 
60 and 65 ; 1 Dowl. Stat. 310 ; 2 & 3 
W. 4, c. 107 ; 3 Dowl. Stat. 677, and 
notes ; 3 & 4 VV. 4, c. 36, for diminishing 
expenses of commissions de lunatico in- 
quircudo; and see Crosvenor v. Drax, 2 
Knapp, 82. 

(а) Ante, vol. i. 670, 671 ; 1 New land 
Ch. Pr. 163, 2d edit.; Chit. Eq. Dig. 
Jurisdiction, xi. p. 601, and tit. Lunacy. 

(б) Ibid. ; ante , vol. i. 826 ; and Burn’s 
J. tit. fAinatics. 

(c) In re Taylor, Court of Chancery, 
24 July, 1834. But see in gcnei'al that 
Chaiicery has no jurisdiction over justices 
of peace excepting to place them in 
office, &c, 2 Mad. Ch.Pr. 720, 721. 
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take notice of mere equitable rights , or at least will not exercise 
any jurisdiction over trustees, for adequnte reasons stated in a 
preceding page,(d) and that even if a judge of a Court of Equity 
send to a Court of Law a case stated as a trust , he judges of 
the latter will decline answering it, considering equitable ques- 
tions as not properly within their jurisdiction, (e) Hence the 
great importance of keeping in view the distinctions between 
legal and equitable rights, interests and estates, and legal and 
equitable injuries and remedies; the principal rules relating to 
which as regards the proper remedies will be found stated in 
the preceding volume. (/) 

The next most important and exclusive jurisdiction is in the 
various instances of injunction bills, anticipating and preventing 
injuries, and either having no relation to suits or seeking to stay 
or modify suits in another Court. With respect to injunctions it 
would be desirable if Courts of Equity, or at least some Court, 
exercised a power not only to restrain or prevent all expected 
injuries and crimes, but which jurisdiction we have seen the 
Court of Chancery disclaims, (excepting merely in the protec- 
tion of an infant or a libel interfering with the proceedings of 
the Court. ) (g) On the other hand it has been a frequent 
observation, that this being a jurisdiction interfering with in- 
ventions beneficial to the community, ought therefore to be 
exercised with great caution, (/<) and it would be desirable that 
some security against the injury and damages occasioned by an 
ultimately untenable injunction should be afforded, as a bond 
with sureties conditioned for the prosecuting the injunction 
with effect or paying all costs and a sum sufficient to cover the 
utmost damages ; for not unfrcqucntly it has occurred that upon 
a summary application for an injunction the same has been 
granted, and afterwards, on the hearing of the cause, been 
dissolved as groundless, whilst in the mean time the sale of the 
book or invention has been entirely suspended and become 
comparatively useless, and the injured party has at present no 
remedy, (i) Unless the infringement of a copyright or patent 


(<0 Ante, vol. i. 6 to 8, 24. 

(e) Ante, 351, this volume. 

(/) Ante, vol. i. 3(i3 to 373; ‘«J Mat!. 
Clw Pr. Index, Trusts. 

(g) Ante, vol. i. 697. At luw, ex- 
cepting in the case of a threatened battery 
or breach of the peace, there is no ade- 
quate preventive remedy* 

(h) Crowder v. Tinkler, 19 Vos. 6 If*. 

(i> 1„ v. , A. D. 1B33, 

an injunction was granted to restrain the 
publication of a work on the Practice of 


the Law, but the injunction was after- 
wards dissolved on hearing of the cause. 
In the mean time, however, such great 
•alterations in the law had taken place that 
the work had become of no value without 
great additional labour anti eijtcme, and 
yet the author had no remedy for the in- 
jury, for no instance is known of an action 
on the case for an unfounded injunction 
obtained ex jtarte . It is submitted, that 
before hearing of a motion for injunction 
the party applying should execute a bond 
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Will inevitably ruin the same or the proprietor, it should suffice 
that security for accounting for and paying any damages 
should be given until the final hearing of the bill. So although 
it may be fully established that there is a complete and decided 
defence in equity on the merits, the Court of Equity will, at 
least, sometimes not grant an injunction to stay trial or pro- 
ceedings at law, but on the terms of the defendant at law 
bringing the whole sum sued for into Court, jvhich it may be 
impossible or highly prejudicial for him to do, and when it 
might suffice if he found reasonable security for the payment in 
case a Court of Law or Equity should ultimately decide against 
him. (A) The full extent of the jurisdiction by injunction has 
been examined in the preceding volume, and to which wc must 
refer. (1) 

The other most important branch of jurisdiction exclusively 
vested in the Courts of Equity is the power to decree specific 
performance of a contract, or the delivery of a specific chattel 
or legacy or other specific relief, and which occupied a consider- 
able part of the preceding volume, and to which we must also 
refer, (m) and the practice relative to which we have also 
there investigated. («) * 

Other peculiarities in the equitable jurisdiction of the 
Chancellor are, as they assist a complainant or a defend- 
ant at law ; thus in favour of a complainant they are, first, 
the compelling a defendant, in aid of a suit or proceeding in a 
Court of Law, upon bill filed, to discorer or deny in particular, 
upon his oath, materiakfacts charged in the bill to have taken 
place, but which the complainant might otherwise be unable to 
prove; a jurisdiction which docs not exist at law nor in general 
in an Ecclesiastical Court, excepting that when a party in a 
Court of Law obtains a rule nisi on a summary proceeding, he 
thereby in effect compels the party either to shew cause 
or Vo suffer the rule to be made absolute or to disclose the 
filets upon which he relics by his affidavits at the risk of an in- 
dictment for perjury, either of which proceedings, if the merits 
bp favourable to the complainant, at once may lead to the 
attainment' of justice. But a bill in equity for a discovery is 
notsuB tamable merely in aid of the Ecclesiastical Court against 
executors , because the latter Court has power itself to come at 
the discovery without such assistance, (o) 

with substantia) sureties, in the nature of (k) Ante, vol. i. 709. 

the bond executed by a petitioning ere- (0 Ante, voL i. 700, 701. 

ditor before a fiat in bankruptcy. See the (m) Ante,'* ol. 3. 875 to 868. 

observation of Sir J. Degge relative to (n) Ante, vol. i. 887 to 868 

prohlbitiont, ante, 357. (o) 1 Atk. 788 3 Chit. Eq. Dig. Frac« 
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Another peculiarity is the mode of investigating or trying C|TA1?,V. 
facts, viz. instead of a trial by jury the investigation proceeds _ 
upon affidavits or by written depositions in answer to ewritten 
interrogatories administered to witnesses; and upon which the 
Chancellor or Equity judge may, if he think fit, finally decide 
without the intervention of a jury ; (p) though ho may and 
ought, if the matter of fact continue doubtful, direct an issaa to 
be framed and to be tried by a jury at law before a judge of 
one of the superior Courts. (<y) 

Another peculiarity is, that upon the hearing of a cause the 
Chancellor and other Courts of Equity we have seen may, in aid 
of his conscience, as it is termed, before decree or order, direct 
a case to be stated to the judges of one of the Courts of law upon 
a question of law, (r) or an issue or an action to ascertain a 
question of fact, (s) A Court of Equity may make interim 
orders in all cases upon affidavits, and after answer the cause 
may be brought to a hearing and decree, without directing an 
issue to be tried, except in the cf^cs of a bill by an heir, and a 
rector or vicar ; for in general and subject to those two excep- 
tions, the dircotion of an issue by a Court of Equity is in its 
discretion, and its object being solely to institute further in- 
quiry for the better information of the Court itself, the order 
for the trial of an issue is ei mcro motu.(t) 


The proceedings in Chancery and other Conrts of Equity, Course of pro- 
like those at law and in other Courts, ar^ either format or sum- < VurtM 

diary, and numerous statutes expressly give summary powers. ««• lo'rmul or 
The formal suits arc by filing a bill and compelling the dc- M,mmttry ' 
fendant’s appearance by subpoena to answer, (and which may 
be enforced by attachment for the contempt in* not appearing, 
but which contempt may be discharged under 2 W. •!, c. .58,) 
and in sgme cases immediately after filing the bilf upon proper 
affidavits, and before answer the complainant may move for an. 
injunction, («) In general the defendant answers the bill, and 
issue is then joined, and witnesses arc examined, and the cause 
proceeds to a hearing and decree, and which, in case of ( non- 
compliance, can in general only be enforced by attachment. 


Discovery; as to bills of discovery, see 1 
Mad. Fr. 196 to 216 ; and sec further as 
to bills of discovery, ante, this volume, 51. 

(p) Bulls n v. Michel, 2 Price, 399 , ♦ 
Dow, 318, 320, 329 ; but in the cases oi 
a bill filed by an heir or a rcclor or vicar, 
the part? has a right to an issue, id. 

(;) Hampton v.' Hampton, 3 Ves. & B. 
42 ; Chit. &).*Dig, Jurisdiction, v. p. 593. 
(r) As to stating a case, ante, 350 to 352. 

VOL. II. 


*(t) 2 Mad. Ch. Pr. 471; ««tr,«52. 

(t) llullen v. Michel, 2 Price, 399 ; and 
Peake v. Htghfictd, 1 Russ. K. 559 ; 2 
Mad. Ch. Pi. 47 1, as to the general rule 
and exceptions 

(u) Ante, vol. i. 700. If the defendant 
be 'attached for contempt in not appearing 
or other contempt and escape, au action 
lies against the officer. Blower v. Haiti*, 
3 Tjr*. 3 j6. 

I I 
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which occasions perpetual imprisonment unless the defendant 
obey, (a:) or the Court should discharge him under 2 W. 4, 
c. 58; and in some cases a writ of assistance , (which is in the 
nature of a writ of haberi facias possessionem at law,) may be 
issued to deliver the possession to the party entitled under the 
decree, (y) It seems that, although in strictness there must be 
the same certainty as to parties and number of complainants on 
a bill in equity as in an action at law, and all who ought must 
sue, and no uninterested party should be joined, or the bill will 
be demurrable ; (*) yet in equity the consequences of omitting 
a necessary party are not absolutely so fatal as at law, for in 
equity, if an essential party who has an interest be omitted as a 
complainant, the objection may be cured at the hearing by the 
undertaking of the plaintiff to give full effect to the utmost 
rights which the omitted party could have claimed, provided 
those rights would not affect the rights or the defence of the 
defendant, (a) 

Summary applications are usually by motion , supported by 
affidavits, and upon which both parties are heard and an order 
made ; (5) but what can be done on motion may afco be effected 
by petition. In general all applications for payment of money, 
or where a detailed statement is requisite to attain the object, a 
petition is preferred. All applications for special injunctions 
during the long vacation are made on petition. No original 
affidavit can be read in Court, but it must be previously filed, 
and an office copy produced in Court on the hearing of the 
motion or petition. When a summary or particular jurisdictioif 
has been given by statute, the precise course of proceeding 
there directed must be pursued, the same as we'have observed 
is essential in Courts of law. (r) „ 

It seems t^at a part^ifentitled to proceed by motion in a 
Court of Equity under various statutes authorizing yimmary 
application, is not thereby precluded from filing a bill in equity 
to obtain the same object, if with a view to saving his right of 
appeal or for other reasons it. should be considered the more 
advisable course ; (d) and this seems to be analogous to the de- 
cision at law, viz. that the Assessed Tax Act, 4-3 G. 3, c. 99, s. 36, 
giving an appeal to two commissioners, does not take away the 


(t) Ante, vol. u 865; Planer v. Hollis, 
3 Tyrw. R. 356. 

(y) Jnfr, vul. i. 865* 701. 

(*) The King of Spain v. Machado and 
others, 4 Russ. R. 2*5, 2*8 to *36, *40 
to 242, 562 ; Haney v. Cook, 4 Russ. 11. 
34, 54, 53. 


(a) Hartley v. Cook, 4 Ross. R. 34. 

(h) 9 Mau. Ch. Pr. 580, 581 ; see a 
proceeding by petition and affidavit for an 
injunction, ante, vol. i. 700, 701. * 

(c) Baynes v. Baynes, 9 Ves. 462. 

(d) Wall v. Attorney-General, li Price, 
643. 



OF CHANCELLOR AND CRANCERT. 


481 


jurisdiction of the superidt Courts to try the validity of a seizure 
for taxes by action, (e) 

With respect to the jurisdiction of a Court of Equity to in- 
terfere in cases of annuities , the 53 G. 3, c. 141, s.’ 1, enacts, 
that if there be not a proper memorial as thereby required, the 
deed, bond, instrument or other assurance, shall be null and 
void to all intents and purposes, but is silent as to the Court to 
be proceeded in; and the Gth section, authorizing summary 
proceedings, only names the Court in which the action is 
brought. But still a Court of Equity by its gemral jurisdiction 
has power to decree that annuity deeds, when void, shall be 
delivered up to be cancelled, and a re-conveyance executed, and 
therefore unless the case can be brought within the Gth section 
of the act, it is most advisable to resort to a Court of Equity. (J' ) 
The Gth section of the Annuity Act, 53 G. 3, c. 141, gives a 
judge of King's Bench or Common Pleas summary power to 
compel the production of the original annuity deeds and exa- 
mination with a copy, but singularly no such power is extended 
to a baron of the Court of 1 exchequer or to a judge of a Court 
of Equity. A Court of Equity cannot on motion order the deli- 
very up of an annuity deed void for omission in the memorial, 
but the proceeding must be by hill filed, (g) 

As regards submissions to arbitration and awards, the juris- 
diction has been altogether transferred, by the 9 & 10 W. 3, 
to the Court of which the submission is made a rule of Court, 
and awards of that nature must be regulated by that statute 
with respect to the period within whieTi the application must 
be made to set them aside, and it rather seems that a case of 
fraud does not, even in a Court of Equity, constitute any ex- 
ception ; (/•) and there is no jurisdiction in equity by injunction 
to stay proceedings at law upon an ag^rd made under a rule of 
a common law Court under the statute 9 & 10 W. 3, c. 15. (/) 
Although the statute speaks only of Courts of Record , and the 
Court of Chancery, as regards its equitable jurisdiction, is not 
a Court of Record, yet it is clear that a submission to arbitration 
may be made an order of a Court of Equity, and the award en- 
forced by attachment or set aside precisely as in one of the 
superior Courts of Law. (m) 

(e) Earl Shaft nhurii v. Rusaell, 1 13. & (i) Sir in pcm ral, unit, ; 1 Mad. 

C. 066} 3 Dowl. ft lty. 84. Ch. IV. 71 ‘2; Chit. K<|. Dig. til. Arbi- 

( n Holbrooke v. Sharplcy, 19 Ves. 131 ; Irator. 

10 Ves. 1218; Dupui* v. EdwardU, 18 Ves. (k) Auriol *. Smith , 1 Turn. Ac Russ, 
358; Ware v. Harwood, 14 Vcs. 23; 10 126. 

Vt-s. 2(H) ; ante, vol. i. 710 ; and Chit. Eq. (/) Gu innett v. JlanniiUr, 14 Ves. 530. 
Dig. lit. Annuity ; ante, 331. (*») Ante, this vol. |». 124, and 2 Mad. 

(g)Ibid. Ch. Pr.712. 
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Summary juris 
diction over 
solicitors, (n) 


Upon principle it would seem that #ie Court of Chancery or 
the equity side of the Exchequer must have an equal summary 
jurisdiction over solicitors as we have seen Courts of Law have, 
and would proceed on the same principle in the exercise of such 
jurisdiction. We have, in the early part of this volume, con- 
sidered the professional education, qualifications, admission, 
duties, rights and privileges of attornies and solicitors, (o) We 
have also stated the cases in which a Court of Law will interfere 
summarily against an attorney for misconduct , although they will 
not for mere nc™igcnce, but in the latter case leave the client 
to his remedy by action ; (o) and that as regards the jurisdiction 
to tax costs at common law, independently of the statute 2 G. 2 , 
c. 23, the decisions at law are discordant, (f;) The decisions 
and rules in equity respecting solicitors arc nearly to the same 
effect. (</) The Court of Chancery will compel a solicitor to 
deliver his bill of costs and deeds and papers, although there 
be no cause depending, (r) So they have jurisdiction to pre- 
vent a solicitor from abusing the confidence reposed in him 
and prevent him from acting against bis former client in a matter 
where, in consequence of his prior employment, he acquired 
information which he would use against him ; (s) and if a soli- 
citor has been .guilty of malpractice in bankruptcy, the motion 
to strike him off the rolls may be made to the Court of Chan- 
cery, though not in the matter of the bankruptcy. (/) So if a 
solicitor falsely represent that an injunction has been obtained, 
he may be struck off the rolls ; (/<) and if a solicitor assist his 
client in obtaining a fraudulent release, he may be properly 
made a party in a suit to defeat it. (a) 

It is stated in one case that a solicitor was fined 20/. for 
forging counsel’s name to a scandalous answer, (y) and that 
upon an attorney or solu£ar appearing to have been guilty of 
gross neglect, the Court will order him to pay the costs, (x) 
And although in one case the Court is reported to have granted 
an attachment Ugainst a solicitor for negligence ;(«) yet in a very 
recent case, the Vice-Chancellor refused to entertain a petition 
by a client against his solicitor even for gross negligence in 

(«) Sec in general, at, tr, this volume. (s) Ante, vol. i. 705 ; and Crissell v. 
t to #6, 47 to 71. 339, 340; Chit. Eq? Veto, 9 Bing. 1; Earl Cholmonthltf v. 
Dig. tit. Solicitor ; Smith's Ch. Pr. 528 to Ixird Clinton, Coop. 80. 

.*>33, vS:c. (t) Ex parte Lowe, 1 Gl. & J. 78. 

(i>) An/e, 338 to 340. (u) K imp ton v. Ere, 2 Ves. & B. 352 . 

0») Ante, 340. It seems also unsettled (a) Bowles v. Stewart, 1 Schol. Sc L. 

in equity, Bennies, 253, 256 ; Smith’s Ch. 227. 

Pr. 537. (p) Whitlock v. Harriot, Dick. 46. 

(</) See Smith's Ch. Pr. 533, (s) Fawkes v. Pratt, t P. Wins. 593. 

(r) In re Murray, 1 Russ. 519; Ex («) Flood v. Mangle, 3 Atk. 568’; 

parte Earl l \\ bridge, 6 Ves. 425. Dick. 129. 
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suffering a bill to be dismissed with costs, but left the client to V. 

bring his action at law if so advised. (/>) — — — 

So the Court will not exercise its summary jurisdiction to 
compel a vendor’s solicitor to perform an undertaking, uncon* 
nccted with any pending suit, as given by him at the sale of an 
estate to do certain acts for clearing the title ; (e) though a solicitor 
has been ordered to pay all the costs occasioned by his refusing 
to appear for a defendant at the hearing, pursuant to his un- 
dertaking, and the costs of the application, because the latter 
was given in connection with a suit, (d) * 

With respect to a solicitor's costs, it seems to have been the 
opinion of Mr. Beanies, in his Treatise on Costs, that the 
Chancellor has summary jurisdiction to order his bill for costs 
incurred in that Court to be taxed independently of the enact- 
ment in 2 G. 2, c. 523, s. 23 ; (e) but as the decisions at law 
upon that point are contradictory, this question cannot be con- 
sidered settled. ( f ) 


The Court of Chancery we have seen has not, or at least 
will not exercise directly any criminal jurisdiction even to pre- 
vent, much less to punish crime, (g) unless perhaps to protect 
an infant, (Ji) or where a party is vexatiously proceeding as 
well in equity as criminally, in which case he may he compelled 
to elect and abandon one ; (/) and this Court has no cognizance 
of a libel, unless it constitute a libel upon or abuse of proceed- 
ings depending in that Court or the suitors; (h) and this Court 
will not compel a discovery in aid of criminal proceedings. (/) 
But although a Court of Equity has no general jurisdiction 
to enjoin or regulate proceedings upon indictments, yet 
circumstances may give it, as where prosecuted by relators in 
an information or plaintiffs in a suit^P equity, they are subject 
to controul by order personally affecting them, but not the de- 
fendants. (m) Nor has the Court any jurisdiction over matters 
of prize, unless there be a trust ; (») nor as a Court of appeal 
from the decisions either of the Privy Council or the commis- 
sioners under the acts and conventions for indemnifying British 
subjects from the confiscation of their property by the french 


When the Court 
oi' CliauiTrv low 
no jiui*(liction 
or will not ex.- 
c rcisi; it. 

Not to pi event 

crime** 


(6) Frank land v. Lucas, 12 Nov. 1831, 
Smith’s Cli. Pr. 533. 

(c) Pearl v. Bushell, 2 Sim. 38. 

(</) Cook v. Broomhcad f 16 Vca. 133 . 
(tf) lie# me* on Costs, 255 , 256 , 2 62 : 
Smiths Ch. Pr. 537. 

(/) Ante, 340. 

(#) Ante, vol. i. 697 to 700. 


(h) Ante, vol.i. 697 to 699 ; 2Smmst. 
413. 

1 r) Ante, vol. i. 699, 700 ; 18 Vis. 220. 

(k) 2 Atk. 469; ante, vol. i. 

(l ) Ante, vol. i. 700, 708 ; 2 Vis. 398. 

(m) 18 Vis. 220. 

(n) Ante, vol. i. 813 ; 2 Mud. Cll. Pr. 
288 ; Parker v. Toulmint, 1 Cox, 265. 
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revolutionary government, (o) unless in case of a trust, (p) Nor 
will a Court of Equity entertain a bill to rescind the orders of 
the Court of Exchequer, as a Court of Revenue, nor interfere 
in a matter which the Exchequer, as a Court of Revenue, was 
competent to decide, (q) 

When commissioners or persons (as under the Acts for re- 
demption and sale of the Land Tax, 42 G. 3, c. 116, s. 164,) act 
merely ministerially, there is consequently no remedy against 
them in a Court of Equity, but only either by mandamus in 
the King’s Bencli (which is doubtful, unless to compel them to 
grant certificate^ to persons proposing to purchase,) or a suit 
in the Exchequer, in sucl^ cases as are specially provided for 
by the act ; (r) and when there is a preferable remedy at law by 
mandamus or ^uo warranto, this Court will not interfere. ( a ) 

The Spiritual Court has exclusive cognizance of the rights and 
duties arising from the marriage state, and Courts of Equity, 
therefore, have no jurisdiction upon a contract for separation ;(«) 
and though a Court of Equity has jurisdiction to decree the 
spe#ific performance of an agreement between husband and wife 
for a separation and separate maintenance, (*) yet the legality of 
marriage cannot be determined in u Court of Equity, especially 
after sentence in the Spiritual Court, in causa jactitationis matri- 
monii ; and this, although the proceedings there were only a 
feint and collusive; (y) and the fuct of a marriage, if charged in 
a bill in equity, and denied by the answer, there being evidence 
in the cause, must be tried at law by a jury. (z) Hut equity has 
incidentally jurisdiction, as where a trust has been created; and 
therefore though a Court of Equity lias no immediate jurisdiction 
ovdt a contract for separation, yet it has where a third person 
has covenanted to indemnify the husband against the wife’s 
debts, or whore a fortune’ accrues to the wife after separa- 
tion. («) So a Court of Equity will in some cases decree a 
wife alimony, though sho have a sentence for it in a Spiritual 
Court, (6) an# the Court of Chancery and the Master of the 
Rolls or Vice-Chancellor may secure the payment of alimony 
allowed by the Ecclesiastical Court by ne exeat ; (c) but in 
general equity will not decree alimony, except where there has 

(tify Hi II v. Reardon, 2 Sim. & Stu.431. (i) Fklcher v. FUtchcr, 2 Cox, 99. 

(p) V Hum. 600) ante, vol. i. 818. (y) Hatfield v. Hat fit hi, 5 Jln>. P. C. 

(H) Dillon v. Buxton, :S Ridg. P. C. 80 ; 100 ; 3 W*. 363 ; Chit. Eq. Dig. vol. i. 

fo M. 433, 434. 398, where see exceptions. 

(r) William* v. Steward, 3 Mcriv. 473. (*) Rail v. For, 9 Ves. 269. 

(s) .1 Homey-General v. Reynold*, 1 Eq. («t) Supra, note (jr). 

Ab. 1SI ; ant*, 379, 380 ; pott, 437, n. (to). (fc) Angier v. Angier, Pre. Cbm.. 496 ; 

(t) See in general Chit. Eq. Dig. tit. Gilb. Eq. It. 133. 

Juriediciien, v«i. p. 398. (c) Ante, vol. i. 731 to 733 ; 3 Atk. 

(«) Legard v. Johnton, 3 Vex. 332. 293 ; 11 Ves. 326. 
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been an agreement between the parties. (</) Where a ward of chap. v. 
the Court has been married, if the Master should report that S * CT ‘ vr ‘ 
the marriage was in valid a second marriage may be ordered 
by the Court, ( e ) although the statutes 58 G. 8, c. 81, and 4 G. 

4, c. 76, s. 27 , prohibit any suit in an Ecclesiastical Court to 
compel marriage. 

There are cases in which a Court of Equity have decreed when not over 
alimony to the wife ; but it should seem that equity has no '* luuo “^' 
proper jurisdiction over the subject, except upon an agreement 
between the parties, (g) However, we have seen that in some 
cases equity will, by writ ne exeat regno, restrain the husband 
from quitting the kingdom to evade payment of an agreed or 
decreed allowance. (A) In other cases alimony should be pro- 
ceeded for in an Ecclesiastical Court. (/) J 

Nor has this Court any jurisdiction to determine on the When not over 
validity of a will, cither of real or personal property, on the 
ground of fraud, or otherwise; the validity of a devise of real 
property must be determined by a jury, and the validity of a 
will of personalty can be decided upon only in the Ecclesiastical 
Courts. (A) But pending litigation in the Ecclesiastical Court, 
a bill for an account and receiver is sustainable. (/) If a pro- 
bate be obtained by fraud, (over which peculiarly Chancery 
has cognizance,) then that Court may interfere by injunction, 

&c. (/«) Where the question in the cause appeared to be between 
persons in their ecclesiastical capacity, Chancery will not in- 
terfere, but leave it to the Ecclesiastical Court, as being the 
proper tribunal to determine it. («) But mistakes, apparently 
on the face of a will, may be rectified in equity, (o) and ambi- 
guities in technical terms may be explained by parol evidence, 
of scientific persons ; (/>) and Courts of Equity have exclusive 
jurisdiction over a devise of real mtate to pay debts. (</) 


( d ) 1 Foul). Eq. 105 ; 1 Ch. Rep. 24, (//) 3 Atk. 295 , Dick. 143; supra, 43 J; 

87* 99* 118 ; 1 Chas. Cas. 150 ; 2 Atk, vol. i. 732 ; b«* tee 1 Yes. 94; 11 

96 ; 3 Atk. 548 ; 2 Vern. 386, 761 ; 3 Ves. 5 >6 

Bro. Ch. R. 614; post. Alimony . (t) Post, Ecclesiastical C >urts, 

(e) 8 Ves. 74; 8 Com. Dig. 1035; (A ) Warwick v. Gcrrard, 2 Vert*. 8, 

and sec 1 Mad. Cli. IV. 347, as to the 76 ; Jones v, Jones, 3 Meriv. 2 ; Prtnher- 

jurisdiction of the Court of Chancery over ton v. I'cmforton, 13 Ves. 297; 1 Chit, 

its wards. Eq. Dig. 597. 

(f ) When the Court of Chancery will • (l) Atkinson ▼. ilmsham , 2 V«f» & 13. 

decree allowance in nalure of alimony, 85 ; Ball v. Oliver, id. 96. 

&C. Chit. Eq. Dig. Husband and Wife, (m) Banuslcy v. Pencil, 1 Ves. 287. 

5*22. fw) C/are llall v. Orwiu, Dick. 4b7. 

<g) 1 Fonb. Eq. 205; 1 Chan. R. 24, ( 0 ) 1 Mad. Ch. IV. 80 to 85 ; 1 Swmist. 

87, 99, 118, 150; 2 Atk, 196; 3 Atk. 28 ; 5 Mad. 2<>8, 216, 451. 

548 ; # 2 Vern. 386, 761,752 ; 3 Bro. Ch. (p) Ante , vol. i. 112. 

R. 604; Lit. R. 78; Wood’s lust. 62; (<j) Barker v. May , 9 Barn, & Cro. 

Angler v. Augicr, Free. Ch. 496 ; Gilb. 189. 

Eq. ft. 152. 
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Not if the re- 
medy be at 
law, See., unless 
Equity lias a 
concurrent and 
a/uat jurisdic- 
tion. 


Rills Und suits by legatees have already been adverted to, (r) 
and the remedy in tlie Ecclesiastical Court will presently be 
fully stated. 

If it appear upon the face of a bill filed that the complainant s 
rig/it as well as remedy are only legal or * cognizable only in a 
Court of Law or Admiralty, or a Court of Prize, and not re- 
mediable in the Court of Equity, then the latter Court has no 
jurisdiction , and the defendant may demur to the bill; (a) 
and no Suit lies in equity for a sum of money certain and re- 
cognized to be due or agreed to be paid by contract, especially 
when by specialty; (/) nor can a bill be filed in any respect to 
enforce a personal contract, excepting in a few cases noticed in 
the previous volume, or merely for discovery of evidence in 
aid Of an action at law, and not praying relief, (w) Nor is a bill 
sustainable for&nesne profits, or for compensation for waste reco- 
verable at law, unless there was some impediment, as infancy ; (x) 
and we have seen that an heir cannot sustain a bill to recover 
the possession of an estate or title deeds, though he may in 
certain cases lor a discovery merely in aid of proceedings at 
law;(?/) and in one case, upon a bill having been filed in 
equity, for payment of a promissory note, which was not originally 
ncgociable, and which had been cut in half and one part lost, 
and the bill tendered an indemnity, the Master of the Rolls 
seemed to think “ that the plaintiff might recover at law, and 
therefore he was afraid of breaking in upon the rules established 
as to the jurisdiction of the Courts , that where a party can re- 
core r at law , he ought not to come into equity (:) and al- 
though a Court of Equity will on bill filed set aside or restrain 
.a debtor from pleading or using a release obtained by undue 
means, yet it will not decree payment of the legal debt upon 
such a bill, (a) A Court olfcEquity cannot in general relieve 
hy decreeing compensation for nonperformance of an agree- 
ment or contract merely relating to personalty, and such damages 
must he proccufled for at law ; (b) and where a bill was filed 
to recover money upon a policy of insurance, the defendant 
demurred, because the remedy was only at law.(c) There are, 

(r) Ante, *424,425; Chit. Kq. Dig. ( z ) Mossop v. Fndon , 1(5 Vcs. 430; 

Jurisdiction, 597. In Hansard v. It old n son, 7 Bariw & Ores. 

(s) lluivshtue v. Cochins, 2 Swanst. { 90 ; and Macartney v. Graham, 2 Simon's 

54(5 ; A-ltlnd. C. 1\ 170, 17 1 , 288 ; Camp- It. 285 ; Mossop ' v. Eadon appears to 
belt v. French, 2 Cox, 366 ; French v. have been doubted ; but it will be found 
Connelly, 2 Anst. 454; Cary’s Rep. 13, well decided, because us the lost note 
20. was not ncgociable, no third person could 

(() Holies v. Carr, 3 Swanst. 644; have sued upon the same, and therefore 
mile, vol. i. 858. the remedy was at law. i 

(tO .•lute, vol. i. 850 to 860. (a) Poscoc v. Fascoe , 2 Cos, 109. 

(ij 6 Vcs. 88 ; aliur , if equitable (6) Clinan v. Cooke, 1 Sch. Sc I«ef. 25. 
waste, 1 Mud. 116. (r) Chekuff v. London Assurance Com- 

( y) Ants, 54 ; Ctvw v. Tynll, 3 Mad. pamt , 4 Bro. P# C. 436. 

R. 182. 
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however, a few exceptions. (</) And where a Court of Equity 
has concurrent and equal jurisdiction, a bill there may be sus- 
tained. (<?) And although there might originally have been 
an objection to a bill filed in a Court of Equity for want of 
jurisdiction, and the matter might be properly triable at law, 
yet the defendant, by tiling a cross bill, may give the Court 
jurisdiction, {f) And when it is doubtful whether the Court 
of Equity has jurisdiction, the Court will not try the point on 
a demurrer, (g) 

There are also cases of a defendant sued at law, where, al- 
though the facts might equally afford a defence at law, yet he 
might file a bill in equity for relief. (4) As where a defendant 
ut law has accepted a bill for the accommodation of the plain- 
tiff; (i) but where an injunction is prayed against proceedings 
at law on that ground, the Court of Equity may require the 
defendant at law to bring the alleged debt into the Court of 
Equity, until the hearing of the cause, when, if a perpetual 
injunction be granted, the money will be refunded, with any 
interest made in the mean time. (4) 

If the Court of Equity have concurrent jurisdiction, then it 
would bo improper to demur to the bill ; and where a bill was filed 
for relief against an order of the commissioners of sewers, and 
the defendant demurred on the ground of want of jurisdiction, 
such demurrer was overruled. (/) Ilut an injunction against the 
act of commissioners of sewers reducing the height of water in 
a river, was dissolved, there being a much shorter remedy by 
certiorari in the Court of King’s Bench, who interfere with 
great caution. (/«). < 

In some of the cases of jurisdiction alluded to, especially 
whenever the interest in real personal property is merely 
equitable, the Court of Equity has either exclusive or concur- 
rent or preferable jurisdiction to that of a Court of Law. 
In the case of a lost deed, although it was fowuerly supposed 
to be otherwise, («) it is now settled that an action at law is 


(d) AnlCt vol. i. t3j0 to 060 j and in 
case of a lost bill, payment may be de- 
creed, ante , 404, note (d). 

(e) Same case as in note (s), preceding 
page ; and sec infra, note ( m ) (n). 

(/) 2 Mad. Cb. Pr. *J88 ; Burgee v. 
lift calc, Eden, 190. 

(g) O'Brien v. Irwin , 1 Jlidg. L. 6c S. 
36! fWeynumth v. Boyer, 1 Ves. jun. 416. 

(h) 7 Ves. 249. 

(i) — v. Adam s. Young’s Eq. 

Exchequer Hearts, 117 ; Sparroto v. 


Chism an , 9 Barn. 6c Cres. 241 \ nnte^ 
vol. i. 706, note (x) ; but see considera- 
tions essential before applying to a Court 
of Equity, id 709. 

(h) Id . ib. and ante, voi, j, 709. 

(/) Box v. Allen, Dick. 49. 

(m) Kerri son v. Sparrow, 19 Ves. 449 , 
ante, 434, note (*). 

(n) Tuulmin v. Price, 5 Ves. 238$ 
2 Madd. Chan. Pr. 17 Oj 7 Ves, 19 ; 
9 Ves. 466. 
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sustainable, the declaration averring the destruction or loss as 
an excuse for a profert ; and in general an action at law is pre- 
ferable, as most expeditious. (1) But there are exceptions. (m) 
And if a negotiable bill or note be lost, no action at law is sus- 
tainable, and the remedy must be by bill, after tendering an 
adequate indemnity ; (n) and the defendant may file a bill to 
restrain the action at law when the instrument was negocia- 
hle.(o) 

In matters of account, also, as between mortgagor and mort- 
gagee, the former has in some cases a summary remedy at law 
by express statute; (p) and a principal may sue his agent at 
law for not accounting, or may proceed in equity. (</) Partners 
in general must* proceed against each other in equity, or by 
action of account, unless there has been an admitted balance in 
favour of one,(r) or an express covenant to account and 
pay, (*•) and in lieu of a bill in Chancery or the Exchequer, to 
account for the value of tithe, the tithe owner may, as we 
have seen in the case of predial tithe, sustain an action of 
debt for treble the value of the tithe the defendant ought to 
have set out.(t) When the contest relative to tithe is with many 
inhabitants, then a bill is preferable to an action ; but in case 
of a single individual refusing to set out tithe, an action at law 
may be preferable, but still -depending on other facts. When 
the debt for tithe is under ,£20, a suit in the Ecclesiastical 
Court for subtraction of tithe may be preferable, because the 
defendant cannot be discharged from imprisonment without 
payment. (a) When fraud can be proved at law, it is equally 
available there as a defence against a deed or contract as in 
equity ;(.r) but if the fraud cannot be established without the 
assistance of a bill for a discovery and the defendant’s answer, 
then a bill should be filed ; q^l although in general a person is 
not bound to answer u bill subjecting him to a penalty, it is 
otherwise by express enactment in some cases, as in gaming (y) 
and stock-jobbing transactions, (s) when the party is obliged to 
answer a bill of the party aggrieved, though not that of an 


(D Read v. Brookman, 3 T. R. 151 ; 
% Madd. Chan. F r. 170. 

(m) East India Comftany v. Boddam , 

9 Yes. 464 ; East India Company v. Do- 
nald, id.*Z?b . 

{n) Hansard v. Robinson, 7 B. Ac C. 
90. 

(o) Davies v, Dodd, 4 Price, 176, 
when not, Mossop v. Radon, 16 Vvs. *130. 

(p) Ante, 331. 

(y) 5 Taunt. 431; 1 Marsh. 115; 
2 Camp. 230 ; Eq* Cas. Ab. 5 ; 7 Vcs. 


588 ; 2 Young A J. 33. 

(r) 2 T. R. 478 ; 2 Bing. 170; 3 Bing. 
55; 6 B. Ac C. 368; 1 Stark. 78; ante, 
vol. i. 869, 870. 

(a) IS East, 8 ; 2 T. R. 538, 482. 

(f) Ante , voi. i. 218 to 221*398. 

(«) Ex parte Kaye , 1 11. Ac Actol. 652. 

(x) Per Ashhurst, J. in Cockshott t. 
Bennett , 2 T. R. 763. 

(y) 9 Auiie, c. 14 , s. 3. 

(s) 7 G. 2,0.8, s.2. 
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informer, (a) There is also in general no remedy at law for chappy. 
a legacy, but a suit must be commenced either in a Spiritual 
Court or in equity. In general, when the legacy is of const* 
derable value, it is preferable to proceed in the latter Court, 
because there the fund may be secured in Court ; (6) but when 
the legacy is small, it may be readily recovered in the Ecclesi- 
astical Court, (c) 

Another rule is, that when the claim is so small as not to Not when the 
justify in prudence the expenses of proceeding in a Court of ."tob* h»rn»* 11 
Equity, it will not, in mercy to the claimant, interfere or permit }° 

a suit, or otherwise afford relief, the matter being infra digni- 
tatem, to which rule, however, we have seen there are some 
exceptions.^/) A bill of interpleader, where the sum in dispute 
is under *£'10, cannot be sustained, (e) Certainly for a small 
legacy or claim much under .£’100, it is not worth while to file 
a bill in Chancery, unless where it is certain that there is an 
adequate fund, and the costs of the suit will be decreed to be 
paid out of such fund, in the cuse of a small legacy, wo 
shall find that the best remedy is in the Court of Arches.(y’) it 
would bo well if the legislature would constitute sonic adequate 
Court for the recovery of small equitable claims, and perhaps 
a measure similar to that forming part of the proposed Local 
Court bill would be salutary. 

It must have been observed, tluft the usual arrangement of Summary of tiro 
the subjects of the jurisdiction of the Chancellor and his Court ii« ! * i * of ur*. 
of Chancery, is by no means analytical or clear, und uuques- of Chancery, 
tiouably the particulars of such jurisdiction would have been 
better arranged under two principal beads, as Jirst, in favour' 
of creditors and claimants who seek to establish some claim ; 
and secondly , on behalf of parses who seek to resist some 
present or future claim. 

On the part of the former are all those bills and proceedings 
which seek immediately to litigate and establish a claim, or to 
prevent it from being incumbered hereafter with difficulty. Of 
this description arc all bills by a cestui que trust against his trus- 
tee, where the claimant having only an equitable right or interest, 
he could not in his own name sue at law ; as where a bond or 
other contract has been executed to A. to pay money to him, 

(a) Thatlewood ▼. Cracrvft, 1 Marsli. (c) 1‘nit, i07, unii u. Eetltnuutiea l Courti, 

497; 6 Taunt. 1 41 ; M‘Clt-1. K. 1B.>; ( tl ) Seethe rule and exception*, ante, 

Billing v. Pulley , 2 Marsh. VI5 ; Haw- vo). i. tt‘23. 

lings v. Halit 1 C. & P. 11, 3*5. (e) Ante , 418 ; Smith v. Target , 2 Amt, 

(Jh) Sharpies v. Sharpies , M'CJcl. K. 

506 \ ante, voJ,i. 5M, 71 6. (/) Past, 467, and n. 



440 


JURISDICTION OF SUPERIOR COURTS. 


CHAP. V. 
Sect. VI. 


or perform some act in trust for the benefit of B., and when in 
consequence of A. neglecting to act, B., the cestui que trust, is 
or may be prejudiced, and in which case, as he could not at 
law sue either his own trustee, or proceed against the third 
party who contracted to pay or to perform, his only remedy, 
after formal and proper request to A. to act, and B. to pay or 
perform, is only by bill in equity, because in general the dis- 
cretion to act having been vested in A. as a trustee, lie is not 
liable to be sued at law, or even in equity, unless it can be 
shewn, that under the circumstances A., the trustee, ought to 
have acted, and enforced the performance by B. The same 
principle equally applies to trustees of real property ; and be- 
fore filing a bill in either case, care should be observed to 
adopt so clear a line of courteous conduct towards the trustee, 
as to ensure the approbation of a Court of Equity in favour of 
the cestui que trust. 

There are also cases where, although a complainant may be 
confident that the legal interest in real property is primd facie 
vested in him, so as to enable him on his own demise to sustain 
an action of ejectment, but yet there may be reason to fear 
that some term for years is outstanding, although satisfied aq^ 
attending the inheritance, but which if proved on the trial 
might cause a nonsuit, though as neithci the lessor of the plain- 
tiff nor the defendant beneficially claimed against the termor, 
it would be unjust to bring ?t forward so as to prevent the trial 
and decision upon the substantial right and real merits; 
in such a case a bill may be filed and decree obtained, pre- 
venting the party in possession from setting up or availing him- 
self of such terms as a ground of nonsuit .(/) Still more, if 
a complainant apprehended that the party in possession has in 
his custody title-deeds or documents that might embarrass the 
trial, he may file a bill stating his own title or claim as heir, and 
pray a discovery of writings alleged to be in the possession or 
power of the defendant. (g) 

Again, if a party beneficially entitled under a contract dis* 
cover some defect therein, in consequence of the same not 
having been prepared or executed according to the real inten- 
tion of the parties, he may, in order afterwards to enforce his 
demand at law corresponding with the real intention, file a bill 
to compel the contracting party t* execute a proper deed or 
security, and this even against a surety ; (A) or if he agreed to 


(f) 1 Madd. Chau. Pr. SOI, 359. (A) Anti, vol. i. 710, Ml. 

(s) Ibid. S00. 
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give a sufficient bill or note, and contrived to deliver one on 
an insufficient stamp, he might be compelled to execute a per- 
fect and binding security. (*) And in the instance of the loss 
of a negociablc security, the creditor may, after request and 
offer of a reasonable indemnity, compel the party to execute 
a fresh security, or rather to pay when the security is already 
over-due. (A) So if the contract were to convey an estate, or 
perforin some other act which might still be specifically per- 
formed, and where the breach of contract cannot be so well com- 
pensated by the payment of damages, then, subject to a certain 
judicious exception, the claimant may tile a bill in equity, and 
compel the actual performance of the act stipulated to be done, 
and which being usually the sale- or purchase of some real pro- 
perty, would occasion permanent and continuing loss, unless 
performed in itS very terms. To these may be added all bills 
to prevent loss, waste or injury, to which we have already re- 
ferred. 

On behalf of a defendant or person, on whom a claim is made, 
and who insists he has equitable, ground for resisting it, are the 
various cases of accident, mistake, or fraud stated in a bill, and di- 
pped upon as a ground either for obtaining nniujunction against 
negotiating, or a decree for delivering up the security obtained 
by unjust or illegal means. So a person himself claiming no 
interest, or at most a lien which must at all events be satisfied, 
may, if there be several claimants of tin; same chattels, money 
or debt, file a bill of interpleader. Hills of injunctions to re- 
strain proceedings at law are exceedingly frequent, and operate 
not as a prohibition to the Court of Law, or Ecclesiastical Court, 
but merely control the party from proceeding therein. In 
those cases the Court of Chancery does not dispute the juris- 
diction of the other Court, but proceeds upon the ground that 
the party suing has made an improper use of the jurisdiction , 
contrary to equity and conscience. (/) 

Bills to ascertain boundaries, to perpetuate testimony, and 
for discovery, or for a commission to examine witnesses on in- 
terrogatories, may be obtained by cither litigating party. 

Anciently the Chancellor exercised all these and other dif- 
ferent branches of jurisdiction in person, as he still may do ; but 
towards the end of the last century, and in the present, it was 
found that the great pressure of business, and the number of 


(0 Hill v. Turner, 1 Atk. 516, 630; 
1 Madd. Cli. Pr. 130 . 


CHAP. V. 
Sfct. VT. 


The Chancellor, 
how relieved 
from the pres- 
sure of some of 
these several 
branches of ju- 
risdiction. and 
the same dele- 
gated to other 
Courts or of- 
ficers. 


(i) Ante , vol. i. 710, 711, 
(7c) Ante, 404. 
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appeals, as well in his own Court as at the House of Lords, 
rendered it difficult, if not impracticable for him to attend to 
all, at least without occasioning great delay ; and therefore the 
Court and jurisdiction of the Vice-Chancellor was created 
by the 53 Geo. 3, c. 24. And the equity jurisdiction of the 
Court of Exchequer was with the same object enlarged by 
the 57 G. 3, c. 18, and 3 & 4 W. 4, c. 41, ss. 25 and 27 ; 
and the Bankruptcy Court and Court of Review were esta- 
blished by 1 & 2 W. 4, c. 56, for the very purpose of relieving 
the Chancellor from the direct pressure of bankruptcy peti- 
tions ; and the 3 & 4 W. 4, c. 94, sect. 24, authorizes and re- 
quires every future Master of the Rolls (or the present if he 
think fit) to give directions for that purpose, to hear motions, 
pleas, and demurrers in his Court, as hereafter are more fully 
stated, being an extension of his previous practice. And the 
13th section of the same statute relieves the Court of Chan- 
cery of a burthensome part of its more ordinary business, by 
enacting that the Masters in ordinary of the Court of Chancery 
shall hear and determine all applications for time to plead, an- 
swer, or demur, and for leave to amend bills, and for enlarging 
publications and all such other matters relating to the condi^p 
of suits in the said Court, as the Lord Chancellor, with the 
advice and assistance of the Master of the Rolls and the Vice- 
Chancellor, or one of them, shall by any general order or 
orders direct ; but ’ enables cither party to appeal by motion 
from the order made on such application to the Lord Chan- 
cellor, Master of the Rolls, or Vice-Chancellor, (m) 

By these several modern enactments, the Chancellor has 
been greatly relieved from some of the burthens of his office, 
and enabled better to attend the more important branches of 
his jurisdiction, and now it is seldom that the Chancellor 
hears original causes. 

• In order that the business of the Court may not be inter- 
rupted by the absence of the Lord Chancellor from illness 
or other cause, there is a commission addressed to the puisne 
judges and the then masters, authorizing any three of them, 
of whom a judge is to be onflf| to transact the business of 
the Court. When the business "of the Court is despatched 
under the authority of this coirimission, it is transacted by one 
judge and two masters, who sit wj$h the judge, join in making 
the orders, and constitute a necessary part of the Court. Be- 


(m) It will be observed that this en- five judges of the Courts of law to set 
actment is somewhat analogous to that in apart and decide upon certain inferior 
1 W. 4, c. 70, sect. 1 , enabling one of the descriptions of business. 



OF THE MASTER OF THE ROLLS. 


sides this provision) which only applies in case of the absence of CHAP. v. 
the Chancellor, he is entitled to call to his assistance on the bench — YL ■ 
any of the judges, as he shall think proper, (w) and which juris- 
diction the Chancellor frequently exercises, as on appeals from 
the Master of the Rolls or the Vice-Chancellor, especially 
when any difficulty is apprehended, (o) 

In general, the above observations respecting the equity The jurisdiction 
jurisdiction of the Court of Chancery, equally apply to the 
equity side of the Exchequer and all other Courts of Equity. Equity in ge- 
And whatever difference there may be in the forms of practice, ncral the * umc * 
the same has arisen from the different constitution of their 
offices, so much so, that it has been observed, that if they differ 
in any thing more essential, one of them must certainly be 
wrong, because truth and justice are always uniform, and 
ought equally to be adopted by them all. (p) 

It will be remembered that we are now only examining the 
jurisdiction of the Court of Chancery. The practice , modified 
a«d improved by the several acts, 1 W. 4, c. 3G, ft c. GO, 2 & 3 
W. 4, c. 50, and 3 & 4 YV. 4, c. 84, ft c. 94, will be fully consi- 
dered after examining that of the Superior Courts of Law. 
jprom decrees and decisions in the Court of Chancery, an ap- 
peal lies direct to the House of Lords. (//) 

Sect. VII. — Of the Master of the Rolls. 

In relief of a part of the burthensome jurisdiction of the 8|?ct vn 
Chancellor, the Master of the Rolls has his Court called The Muster of 
“ The Rolls," in which he exerejses a very ancient and import- })•“ 
ant jurisdiction, but the actual extent of which, in the early jurisdiction. (r) 
part of the last century, gave rise to much discussion ; and 
several controversial works were published on the occasion, (.v) 

Mr. Maddocks, in his Chancery Practice, observes, that tho 
better opinion is, that the Master of the Rolls had no original 
jurisdiction respecting matters arising in the common law side 


(n) See 1 Newl. ©Jianc. Prac. 3. 

(o) Recently, i. *. 26th June, 1834, in Aj)f 
tonmf-Genend v. Shore, in Court of Cltun-,, 
eery* on an appeal from the Vice*Chnjp 
cellor’s decision, the Lord Chancellor was 
assisted by Mr. Baron James Parke niu^ 
Mr. Justice Littledale. 

(p) 3 Bla. Com. 429. 

(9) Com. Dig. Parliament, L. 7. * 

(r) Coro. Dig. Chancery, B. 4, and 
id. Appendix ; Vin. Ab. tit. Master of 
*the_Rolls ; Sir Joseph Jekyl’s Treatise on 
the Office of the Master of the Rolls, and 
other works referred to, infra . # # 

(*) See “ A Discourse of the Judicial 
Authority belonging to the Master of the 
RoUs in the High Court of Chancery, 


2d edit. A. D. 1728 / ** supposed to have 
been composed by Mr. York, afterwards 
Lord Hardwicke, 1 Madd. Ch. Pr. 21. 
And see “ The Legal Court of Judicature 
in Chancery. The author of the first 
work contends, in 2d edit, page 9, that 
the Master of the Rolls always had juris- 
diction on the common law side of the 
Court of Chancery, by virtue of his office, 
and that he exercised judicial authority 
on the equity side, independently of any 
special commission. The student, who 
intends to practise in equity, would do 
well to peruse those two works, which 
contain much information and probably 
occasioned the stat. 3 G. 2, c. 30. 
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of the Master of 
the Rolls 
settled by 
3 C. 2, c. 30. 


The Court and 
jurisdiction of 
the Master of 
the Rolls, (i) 


of the Coart of Chancery. (/) Cardinal Wolsey, it is said, 
first introduced the practice and jurisdiction of the Master of 
the Rolls in hearing and determining causes in the absence of 
the Chancellor, (u) It was afterwards contended that the 
Master of the Rolls had no judicial authority virtu te officii; 
but only by virtue of a special and expressly delegated particu- 
lar powej;. (u) 

The statute 3 G. 2, c. 30, appears to have been expressly 
enacted to remove all doubt, and in a degree to fix the limits 
and qualify this jurisdiction. The act is entituled, “ An Act 
to put an end to certain Disputes touching Orders and Decrees 
made in the Court of Chancery.” And aftor reciting that 
“ Whereas divers questions and disputes having arisen touch- 
ing the authority of the Master of the Rolls in the High Court 
of Chancery, for putting an end to all disputes concerning the 
same,” enacts, “ That all orders and decrees, made by the 
Master of the Rolls ( except orders and decrees of such nature 
as, according to the course of the Court, ought only to he made 
by the Lord Chancellor , Lord Keeper, or Lords Commis- 
sioners,) shall be deemed valid orders and decrees of the Court 
of Chancery, subject nevertheless to be altered by the Lord 
Chancellor, &c. and so as no such orders or decrees be en- 
rolled till the same are signed by the Lord Chancellor ,” &c. 
The Master of the Rolls has therefore precisely the same ori- 
ginal jurisdiction as the Chancellor, except in cases where, by 
the antecedent course of practice, the Lord Chancellor himself 
must have personally acted . And the statute also renders it 
essential that the Chancellor should sign the orders and decrees 
of the Master of the Rolls to give them complete efficacy. 

The time and place of the Master of the Rolls holding bis 
Court was formerly at six o’clock in the evening,’ at his own 
house in the Rolls Yard. But the present Master of the Rolls 
altered those hours of sitting, and now sits in the morning as 
the other judges do ; in term time at Westminster, and in va- 
cation at the Rolls, and usually from eleven # four in the 
afternoon. All decrees made by him must be signed by the 
Lord Chancellor before they are enrolled, (y) He takes an 
oath prescribed by 18 Edw. 2, and holds his office for life with 
a salary, now of 7,0001. a year, (z) He takes precedence next 
to the Chancellor and before the Vice-Chancellor (o) and all 


(t) 1 Madd. Ch. Pr. 21, 22; and see Rolls*; tiir Joseph Jekjl’s Treatise on* 

Lloyd v. Scott, 2 Dick. 676. the GfliSe of the Master *£ the Rolls, rod 

(u) Wyatt's Prac. Reg. 278 ; Coin, the treatises referred to, ante, 443, note («). 

Dig. Chancery, B. 4; Vin. Ah. tit. Mas- O') 3 G. 2, c. SO, s. 1. 

, ter of the Rolls. * (s) 0. 2, c. 25, «.6j 6 G. 4, c. 84. 

(*) See in general Com Dig. Chan* (a) 53 G. 3, c. 24. 

eery, B.4; Vin. Ab'. tit. Master of the 
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other of the judges. The Master of the Rolls has jurisdiction CHAP. V. 
to direct the issuing of a writ ne exeat regno. (6) He may Sect, vii. 
state and send a case for the opinion of the judges of a Court 
of law, as to either the Ring’s Bench or Common Pleas, (c) 
though formerly it was supposed that he could only do so when 
sitting for the Chancellor ; (d) but in neither case can questions 
be asked upon facts stated, as a trust, or a mere question of 
equitable jurisdiction ; and if a case should be so defectively 
stated, the judges may decline answering the same. ( c ) 

The Master of the Rolls may discharge an order made by the 
Chancellor ex parte, or on motion of course. (,/*) From his 
decree in the capaci** 7 of Master of the Rolls, there lies an ap- 
peal to the Chancellor in hi . Court, (g) But an appeal docs not 
lie from the Rolls to the Hou»c of l.ords, until the decree has 
been signed and enrolled ; (//) and indeed the 3 G. 2, c. 30, 
appears imperatively to require such signature before enroll- 
ment of the Master’s decree. 

Under the excepting words of the 3 G. 2, c. 30, the Master 
of the Rolls had no jurisdiction in lunacy or bankruptcy, (/) and 
subpoenas returnable immediately were also within the excep- 
tion. (k) But the recent bankrupt act, 1 & 2 W. 4, c. 30, s. 12, 
expressly authorizes the Master of the Rolls to issue his fiat 
against a bankrupt, thoug the third ion of the act appears 
impliedly to take a.vay «dl other jr’ isdu tie* 7 . 

Before the passing of the 3 & 1 VV. 4, c. 04, s. 24, it was 
not the practice of the Master of tue Rolls to hear motions, 
pleas, or demurrers in his Court, and whatever was presented 
for his decision, other than the nearing of causes, was brought 
before him by petition ; but that act requires that any future 
Master of the Rolls shall hear and determine all motions arising 
in causes depending in the High Court of Chancery, as shall 
be duly made before him, according to the usage and practice of 
making 1 motions in causes before the Chancellor, and to hear 
and determine all such pleas and demurrers filed in causes de- 
pending in Chaq||ery as shall be duly set down for hearing 
before him ; and that all orders ftinde by the said Master upon 
the hearing such motions, pleas and demurrers, shall be deemed 
and taken to be valid orders of the Court of Chancery ; suli- 

(6) Boehm v. TVoorf, 1 Turner & R. (j), 6th cd. ; and sec 3 G. 2, c. SO. 

.143; ante, vol.i. 732. (*0 Cunyugham v. Cnnyngham, Antbl. 

(c) Daintry r. Daintnj, 6 T. R. 313; 91 ; Dick. US, S. C. 

ante, 351. <*) 1 Newland Pr. Oh. 2d ed. 3, 4; 

(d) 2 Bro. Ch. Cas. 88 ; Com. Dig. Com. Dig. Ciwmceiy, U. 4, note (i), 5lh 

Chanceav, B. 4, note (x), ft edit. edit. 

(a) 6*Vcs. 578, ante, 351, 352. (fc) Ord. Oh. S7; Com. Dig. Clron- 

(/) Davy v.Seyi, Mos. 71. eery, B. 4, 5th edit. 

(j) Com. Dig. Chancery, B. 4, note 
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K K 



JURISDICTION SUPERIOR COURTS. 


m 

CHAP. V. 
Shot. VII. 


Sect. VIII. 
Tiie Vice- 4 
Chancellor. 
Of the Vicc- 
( Chancellor and 
liis Court and 
jurisdiction. 


jecfc nevertheless in every case to be discharged, reversed, or 
altered by the Chancellor. And then section 25 provides 
“ that the present Master of the Rolls need not hear or de- 
termine any such motions, pleas, or ’demurrers unless be shall 
think fit to give directions for that purpose.” But it is said to 
be the opinion that his honor the Master of the Rolls has no 
jurisdiction respecting matters arising on the common law side 
of the Court of Chancery ; (/) and lunacy we have seen is vir- 
tually excepted by 3 G. 2, c. 30. 

The office of the Master of the Rolls, unlike that of Vice- 
Chancellor, partakes in its nature of a distinct jurisdiction, and 
every plaintifF in equity may elect whether he will have his cause 
set down and heard and decided by the Master of the Rolls or 
the Vice-Chancellor. («*) The jurisdiction of the Master of the 
Rolls is so far independent that it is not competent to the Lord 
Chancellor to order him to review a report confirmed and fol- 
lowed by a decree of the Master of the Rolls, containing conse- 
quential directions, while that decree stands. (») But excep- 
tions to a Master’s reports under a decree at the Rolls may be 
set down before the Lord Chancellor, (o) It has been sup- 
posed that the Master of the Rolls does not grant injunctions ; 
the practice, however, is otherwise. 


Sect. VIII . — Of the Vice-Chancellor. 

The jurisdiction of the Vice-Chancellor was created by 53 G. 
3, c. 24, entitled ** An Act to facilitate the Administration of 
Justice,” and whereby, after reciting that the number of appeals 
and writs of error in parliament had of late greatly increased, 
and that it had become necessary that a larger proportion of 
time should be allotted for hearing and determining such ap- 
peals and writs of error than has usually been employed for 
that purpose, and therefore, as wejl 4 s* far the better adminis- 
tration of justice in the several judicial functions belonging to 
the offices of the Lord High Chancellor, Lcfrddteeper or Lords 
Commissioners for the custody of the great seal of the United 
Kingdom, it is expedient that another judge should be appointed 
to assist in the discharge of such judicial functions ; it there- 
fore enacts, that it shall and may be lawful for his Majesty, his 
heirs and successors, to nominate and appoint from time to 
time, by letters patent under the great seal of the United- King- 
dom, a fit person, being a barrister-at-law of fifteen -years 


(l) Madd. Ch. Pr. 20, 22 » Com. Dig. (n) Turner ▼. Turner, 1 Swanst. 154. 

Chancer v, B. 4, note (r), 6th ed. (o) Burden v. Burdon, 9 Vcs. 499. 

(m) Smith’s Ch. Pr. 4. 
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standing at the least, to be an additional judge assistant to the CHAP. V. 
Lord High Chancellor, Lord Keeper or Lords Commissioners ^ WT ‘ * 
for the custody of the great seal of the United Kingdom for 
the time being, in the discharge of the judicial functions of 
their respective offices, and to be called Vice- Chancellor of 
England, to hold such office during his good behaviour. 

2. And that such Vice-Chancellor shall have full power to 
hear and determine all causes, matters , and things which 
shall be at any time depending in the Court of Chancery of 
England, either as a Court of Law or as a Court of Equity, or 
incident to any ministerial office of the said Court, or which 
have been or shall be submitted to the jurisdiction of the said 
Court, or of the Lord Chancellor, Lord Keeper or Lords Com- 
missioners for the custody of the great seal for the time being, 
by the special authority of any act of parliament , (p) as the 
Lord Chancellor , Lord Keeper or Lords Commissioners for 
the custody of the great seal shall from time to time direct ; and 
all decrees, orders, and acts of such Vice-Chancellor, so made 
or done, shall be deemed and taken to be respectively, as the 
nature of the case shall require, decrees, orders, and acts of the 
said Court of Chancery, or of such incident jurisdiction as 
aforesaid, or under such special authority as aforesaid, and 
shall have force and validity and be executed accordingly . 
subject nevertheless, in every case, to be reversed, discharged, 
or altered by the Lord Chancellor, Lord Keeper or Lords 
Commissioners for the custody of the great seal for the time 
being ; and no such decree or order shall be enrolled until the 
same shall be signed by the Lord Chancellor, Lord Keeper or 
Lords Commissioners of the great seal for the time being: 

Provided always that such Vice-Chancellor shall have no 
power or authority to discharge, reverse, or alter any decree, 
order, act, matter, or thing made or (lone by any Lord Chan- 
cellor, Lord Keeper or Lords Commissioners for the custody of 
the great seal unless* authorized* by the Lord Chancellor, Lord 
Keeper or Lords. Commisioners for p»e time being so to do, 
nor any power or authority to* discharge, reverse, or alter any 

(p ) The terms of this enactment coupled that after considering the act of parliament 
with the object of the legislature, relieve on this subject, his lordship was of opinion 
the Chancellor in his burthensorae office tffat the Vice-Chancellor might make a 
in a very extensive degree, and accord- preliminary order to the Master to report 
ingly, in the Vice-Chancellor’s Court, on in such cases, because such an order 
Thursday, 7th August, 1834, the Vice- would not be taking the estate out of the 
Chancellor said that he had consulted party’s hands. The final order would be, 
with his lordship on a point which had of course, reserve^ to the Lord Chan- 
arisen iiffcidentally, as to his (the Vice- cellor. And see thcHucid observations of 
Chancellor’s) jurisdiction in cases of /«- the Vice-Chancellor and Lord Brougham 
nacy, where in fact a party was a lunatic on this act, in Ex parte Benson , 1 Deac.&c 
though not found so by an inquisition; and Chit, Rep* 326 to 340. 

K K 2 
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CHAP. V. 
Sect. VIII. 


decree, order, act, matter, or thing made or done by the 
Master of the Rolls. 3. Enacts that such Vice-Chancellor 
shall sit for the Lord Chancellor, Lord Keeper or Lords 
Commissioners for the custody of the great seal whenever they 
shall respectively require him so to do, and shall also at such 
other times as the Lord Chancellor, Lord Keeper or Lords 
Commissioners of the great seal shall direct, sit in a separate 
Court , whether the Lord Chancellor, Lord Keeper or Lords 
Commissioners of the great seal, on the Master of the Rolls 
shall be sitting or not ; for which purpose the said Lord 
Chancellor, Lord Keeper or Lords Commissioners of the great 
seal respectively, shall make such orders as to them respectively 
shall appear to be proper and convenient from time time as 
occasion shall require. 4. Enacts that such Vice-Chancellov 
shall have rank and precedence next to the Master of the Rolls. 

The .4th section relates to the secretary and other officers 
of the Vice-Chancellor. The Oth section provides for the re- 
moval of the Vice-Chancellor upon an address of both Houses 
of Parliament, conscr juently the Vice-Chancellor is. not so inde- 
pendent as the judges. The 7th section prescribes the form 
of the Vice-Chancellor’s oath. The 8th section directs the 
funds out of which the .4000/. a year salary of the Vice-Chan- 
cellor (afterwards increased to (>000/.) and his officers shall be 
paid. The 0th, 10th, and 11th sections authorize the change 
of the fund. The subsequent sections have minor objects, and 
the 13tli section prohibits the taking any fee or reward beyond 
the fixed salaries. 

It will he observed that this act enacts that the Vice-Chan- 
cellor’s decree shall be valid, and that he may sit in the absence 
of the Lord Chancellor or in a separate Court at the same time 
as the Chancellor is sitting, and the statute then declares his 
rank to be after the Master of the Rolls. The act directs that 
his decrees shall be subject to reversal by the Chancellor, and 
must be signed by the latter before they are enrolled. Con- 
sequently, where a cognovit was given, with a condition that if 
the ultimate decision of certain chancery suits should be for 
the plaintiff the defendant should pay 5001. within a month 

after such decision, or that execution should issue, it was held 

<1 

that the decree of the Vice-Chancellor, which had not been 
passed by the registrar, and against which a caveat had been 
entered with intent to appeal to the Lord Chancellor, was not 
such an ultimate decision as to authorize an execution, (q) 

The duties of the Vice-Chancellor are to hear and deter- 
mine all causes, matters, and things which shall be at any time 


Dimmer v. Pitcher , 3 Adol. 347. 
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depending in the Court of Chancery of England, either as a 
Court of Caw or as a Court of Equity, or incident to any mi- 
nisterial office of the said Court, or which have been or shall 
be submitted to the jurisdiction of the said Court, or of the 
Cord Chancellor, Cord Keeper or Cords Commissioners for 
the custody of the great seal for the time being, by the spe- 
cial authority of any act of parliament, as the Cord Chancellor, 
Cord Keeper or Cords Commissioners for the custody of the 
great seal shall from time to time direct- By section d the 
Vice-Chancellor is to sit for the Cord Chancellor in his absence, 
or in a separate Court at the same time that the Lord Chan- 
cellor is sitting. (»•) We have seen that the Chancellor may, 
under the statute, delegate any branch of his jurisdiction to the 
Vice-Chancellor, as in matters of lunacy ;(.v) and the Vice- 
Chancellor may in vacation, though not in term time, issue a 
prohibition to an Ecclesiastical or other Court when attempting 
to exceed its jurisdiction. (/) 

The Lord Chancellor may direct the Vice-Chancellor to hear 
a petition for a writ of procedendo to issue where a commission 
has been superseded on the Vice-Chancellor’s order confirmed 
by the Lord Chancellor. (//) 

The Vice-Chancellor has no jurisdiction under this act, and 
certainly not otherwise, to alter, vary or discharge an order 
made by the Master of the Bolls, (a*) Under the former bank- 
rupt acts he had jurisdiction to supersede a commission of 
bankruptcy,!//) and lie might certify the propriety of a pro- 
cedendo upon a supersedeas on his certificate, (z) and the 
Chancellor might have directed a procedendo upon a commis- 
sion superseded by the Vice-Chancellor’s order confirmed by 
the Chancellor. («) But since the recent bankrupt act, 1 & I i 
W. 4, c. 50, although by section \‘l he may issue his fiat so as 
to initiate proceedings in bankruptcy, yet all further jurisdiction 
is taken away from him by implication, as the act provides that 
appeals from the Court of Beview shall be heard only by 
the Chancellor himself. ( b ) Supposing that by consent the 
Vice-Chancellor might hear a motion to discharge or alter an 
order made by the Lord Chancellor, yet he is not authorized to 

alter it.(e) 


(r) Sect. 3 gave a salary of 6000/. per 
annum, but which was increased to 0000/. 
per annum by 0 G. 4, c. 84. 

(s) Ante, 447, note (p). 

(t) Donegal v. Donegal , 3 Phil. 607 ; 
but notjn term time. Com. Dig. Chan- 
cery, Appendix, tit. Prohibition. 

(u) Ex parte Hurd, Buck, 46. 

(*) Whitehouse v. Hickman, 1 Sim. 6c 
Stu. 104 : 53 G. 3, c. 24, s. 2, ante , 447. 

(y) 2 Bose, 162, 235* note; Com, Dig. 


Chancery, B. 1, note (*), 5th edit, 
r) 1 Buck, 3. 

a) 1 Buck, 45; Com. Dig. Chancery, 
B. 1, note (s). 

(b) Eden’s (now Ld. I lenity ) Bank- 
rupt Law, 3d ed. 475 ; and see Stewart's 
Prac. Bank. 94, 06 ; Ex parte Lowe, 1 Dea, 
6: Chit. 30 ; but sec Ex parte Benson, id. 
324. 

(e) Saunders v. King , 2 Jac. & \V. 429. 


CHAP* V. 
Skct.VIIL 
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CHAP. V. Notices of motions intended to be made before the Vice- 
>-.. S * CT * VII *‘ Chancellor must express the same, unless by consent of the 
parties to the contrary or by the Chancellor’s order. Arid 
motions upon such notices can be made only before the Lord 
Chancellor unless he shall otherwise direct, (c) 

The suitors attending the Vice-Chancellor’s Court have the 
same privileges as thcA of suitors of the other Superior Courts, 
and we have seen that where a person was taken in execution 
upon a capias ad satisfaciendum within the outer door of the 
Vice-Chancellor’s Court of Lincoln’s Inn, while the Court was 
sitting, the Lofrd Chancellor ordered the officer to attend with 
his prisoner forthwith, and examined the officer, and discharged 
the prisoner immediately. ( d) 


Sect. IX. — Of the Equity Side of the Exchequer. 

Sect. IX. The Exchequer, we have seeri, was originally in all its 
or Excheqvbh branches a mere Revenue Court. But in progress of time, and 
The Equity side hy the fiction that the claimant was a debtor to the King, and 
Exchc/uer^e) ^ at by the injury complained of he was rendered less able to 
satisfy the pretended debt to the King, it assumed jurisdiction 
over equitable matters, as we have seen it did over legal 
matters. And the Court of Chancery has also, in consequence 
of the superabundance of business there, instead of evincing 
any jealousy against this Court, actually sent equitable juris- 
diction to it. (f) The Exchequer consists of two divisions, 
viz. the receipt of the Exchequer and the Court or judicial part 
of it, which is again subdivided into a Court of Equity and a 
Court of Common Law. The Court of Equity is holden in the 
Exchequer Chamber, and supposed to be so holden before the 
Lord Treasurer, the Chancellor of the Exchequer, the Chief 
Baron and three puisne Barons. But the 57 G. 3, c. 18, re- 
citing the necessity for authorizing the Chief Baron to sit alone 
in Equity , empowers the Lord Chief Baron to hear and deter- 
mine alone all causes, matters and things in the Court of Ex- 
chequer as a Court of Equity ; and if he should, by sickness' 
or other unavoidable cause, be prevented from sitting for those 
purposes, the King may, from **ime to time, appoint by warrant 
under his sign-manual, any other of the barons to hear and 
determine the same, (g) And the 3 & 4 W. 4, c. 41, ss. 25 Sc 

(e) Orders in Chancery, 13th Dec. (*) 3 Bk. Com. 45 ; Cora. Dig. Courts, 

1814, t Ves, & B. 419. D. 7 ; Chit. Eq. Dig. tit. Courts, 1. 

(d) Orchard's Case, 5 Russ. R. 159; (/) Xeiobery r. Wren, 1 Vern. t£U 

ante, vol. i. 695. 

it) 57 G. 3, c* 18, Intituled, “ An Act to facilitate the hearing and determining of 
Suita iu Equity in bis Majesty's Court of Exchequer at Westminster,” passed £9tb 
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^7» has, with a view to increase the ability of despatching equity CHAP* V. 

proceedings in this Court, extended the power of appointing a S«cr. rit. * 
Baron to sit in equity in lieu of the Chief Baron, when the 
latter is sitting at Nisi Priusor at the judicial committee of the 
Privy Council ; and it seems to be considered that under the 
first statute the Chief Baron sitting alone has authority even to 
set aside a decree made by the whole Cogrt. (A) Since this sta- 
tute 57 G. 3, c. 18, the Court of exchequer is, for certain pur- 
poses, considered always open all the year round as a Court of 
Equity, (i) 

Anciently equity suits could only be instituted in this Court 
in revenue matters , and when the party was. a debtor to the 
crown, or was a clergyman bound to pay to the king his first 
fruits and annual tenths. The latter circumstance occasioned 
the clergy in general to file their bills relative to tithes in this 
Court ; (A) and this probably gave rise to the practice more fre- 
quently to institute tithe suits in this Court, which hud become 
more conversant with the subject than the Court of Chancery. 

By the like fiction that the law side of the Exchequer assumed 
jurisdiction over all personal actions, other persons, also feign- 
ing themselves to be debtors to the king, instituted their suits 
in the equity side of this Court; und a bill may be filed in the 
equity side of the Court of Exchequer for a legucy, or against 


March, 1817 . “ Whereas the proceedings on the common law side of the Court of 

Exchequer have of lately ears greatly increased, by reason whereof a sufficient proportion 
of time cannot be allotted for hearing and dctcrininiujfsuits in equity in the said Court ; 
and whereas the business of that Court might be more easily despatched, if the Lord 
Chief Baron or one other of the Barons of the degree of the coif were duly authorized to 
hear and determine suits and proceedings on the equity side thereof, ns is hereinafter 
enacted ; be it therefore enacted, &c. that from and after the passing of this act, the 
Lord Chief Baron of the said CouiL for the time being shall have power to hear and 
determine all causes, matters and things which shall he at any time depending in the said 
Court of Exchequer, as a Court of Equity ; and that if the said Lord Chief Baron shall 
by sickness or other unavoidable cause, be prevented from sitting for the purposes 
aforesaid, then it shall and may be lawful for his Majesty and his successors to nominate 
and appoint, from time to time, by warrant under the royal sign manual, revocable at 
pleasure, any one other of the barons of the degree of the coif of tire said Court for the 
time being, to bear and determine such causes, matters and things. 

Sect, 2 enacts, *• That the said Lord Chief Baron, or the Baron so to be appointed, 
shall sit at such times as the Lord Chief Baron and such Baron shall respectively, with 
regard to matters to be heard before them respectively, appoint, and whether flic rest 
of the said Barons of the said Court shall be sitting or not ; and that all decrees, orders 
and acts of the said Lord Chief Baron, or of such Baron so appointed us aforesaid, shall 
be deemed and taken to be respectively, as the nature of the case shall require, decrees, 
orders and acts of the said Court of Exc heqpcr, and shall have force and validity, and 
be executed accordingly, subject only to be reversed, discharged or altered by the 
House of Lords, upon appeal thereto and as hereinafter mentioned. 

Sect* 3. Provided that it shall and may be lawful for the said Lord Chief Baron, 
upon petition by any of the parties concerned, to rc-hear any cause or matter before 
decided, ordered, adjudged or decreed by such Lord Chief Baron or by any other 
Baron appointed as aforesaid ; and also for any Baron appointed as aforesaid, upon 
petition as aforesaid, to re ■‘bear any cause or matter before decided, ordered, ad- 
judged or decreed by him the same Baron, and respectively thereupon to make such 
order as may be just.” 

(h) Jones y. Roberts, 1 M'Clel. & Y. 567. (k) 3 BU. C. 46, 47. 

(i) Tucker y, Sanger, 10 Price’sR. 132* 
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Advantages of 
Sting a bill for 
an injunction ii 
this Court of 
Exchequer in 
pteferciicc to 
Chancery. 


Tithes. 


Si an executor, so as to secure the fund. (/) An appeal from the 
. equity, side of the Court of Exchequer lies immediately to the 
House of Peers. 

. When the object of an equity suit is in part to obtain an in* 
junction and. to stay a trial at law, it may in many cases be 
preferable to file a bill in the Exchequer than in Chancery, 
because in the formUftr Court an injunction will, even stay a 
trial ; (m) whereas in the latter an injunction will not stay a 
trial but only execution, unless it were obtained before declara- 
tion. (») Another advantage results from instituting an equity 
suit in this Court, viz., that by the practice of the Court of Ex- 
chequer on the equity side, if a question of mere law arise in the 
course of its equitable jurisdiction, the Court will decide upon it 
without the delay and expense of referring it to another juris- 
diction, because the Lord Chief Baron, and the Puisne Baron 
when sitting for him, is as much a judge of a Court of Law as of 
Equity, and therefore it is unnecessary to delegate the question 
of law to another Court, (p) We have seen that, although it 
was originally otherwise, yet it has been long established that 
the Court of Chancery has jurisdiction in tithe causes, and 
they are frequent in that Court, and that as the decree con- 
tinues the liability to account down . to the time when the de- 
cree is pronounced, the Court of Chancery is in that respect 
the preferable Court. (</) But this equity side of the Court of 
Exchequer is the original and proper jurisdiction for tithes, 
that Court having for nturies taken conusafice of them, pro- 
bably on account of the right of the crown to the first fruits, (r) 
There is, as observed by Mr. Maddox, some difference in these 
tithe cases as to the proceedings in the Court of Chancery and 
the Exchequer. In the Exchequer, an account of tithes is 
decreed not prospectively, hut only up to the time of filing 
the bill: but in the Court of Chancery the decree is for an ac- 
count up to the time of the decree, (.«) or, as Lord Hardwick 
says in another case, “ down even to the time of the Master’s 
report j” (/) or as Baron Clarke says in a third case, “an account 
for tithes may be carried on as long as the suit is depending 
between the parties.” («) . It is observable also that though the 

( i ) Jhmcumbent v. Stint , 1 Chan. Cas. ». (p) 2 Mad. Ch. Pr. 474. 

121 ; Chit. Eq. Dig. Legacies, (540 ; Skar- (<j) Ante , 410, 420 ; 1 Mad. Ch. Pr. 

pits v. Sharpies , M'Clel. Hep. 50 6. 104 to SO 6. 

(m) Earnshaw v. Thornhill, 18 Ves. 488 j (r) Ante, 451 ; and 1 Mad. Ch. Pr. 

Neithorpe v. Law, 13 Ves. 324; 2 Mad. 105. 

Ch* Pr, 220; Chit. Eq. Dig. tit. Practice, (s) 2 Atk. 136; 2 I\ Wnw. 463; 
Injunction, 1036, 1039. Carelton v. Brightwell. 

(n) Id* and 1 Mad. Ch. Pr. 133; Gar- (t) 2 Atk. X37. 

lick v. Pearson, 10 Ves, 452 ; 3 Woodes. (u) Bell v. Read, 3 Atk. 590. 

Vin, L* 411. 
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demand for tithes be ever so small and inconsiderable,' yet still 
a bill in equity may be filed for the recovery of them, on ac- 
count of the permanently accruing profit. ( x ) When the title 
to tithes has been clearly made out, the Court of Chancery or 
Exchequer decrees an account: and where a modus or real 
composition is pleaded and supported by reasonable <evidenoe, 
it is the practice to direct an issue atiNaw, before they decree 
against the commbn law right of the parson. The issue from 
the Court of Chancery is tried in the King's Bench or Common 
Pleas : but an issue from the Exchequer is tried on the law 
side of that Court, (y) 

The Court of Exchequer may grant orders in nature of the 
writ of ne exeat regno, applying them only to cases to which 
the Court of Chancery would confine the writ. (*) But in ge- 
neral the application for that writ should be to the Chancellor 
or Master of the Rolls. 

In ‘parochial matters it is sometimes expedient to resort to 
the equity side of the Court of Exchequer ; thus on petition 
by inhabitant householders under the 52 G. 3, c. 101, on ac- 
count of misapplication of funds of a parochial charity by trus- 
tees, where the application docs not extend to regulate or alter 
the charity, or to carry it into execution, the Court of Exche- 
quer has jurisdiction, especially when the charity was esta- 
blished by royal charter, (a) So the Exchequer has jurisdic- 
tion as a Court of Equity in mutters of public accounts between 
government and the persons employed. (6) 

In some respects the Court of Exchequer has equitable juris- 
diction, which the Court of Chancevy has not. Thus no infor- 
mation can be brought in Chancery for such mistaken charities 
ns are given to the king by the statutes for suppressing super- 
stitious uses ; nor can Chancery give any relief against the king, 
or direct any act to be done by him, or make any decree dis- 
posing of or affecting his property ; not even in cases where he 
is merely a trustee, (c) Such causes must be determined in the 
Court of Exchequer as a Court of Revenue ; which alone has 
power over the king’s treasure, and the officers employed in its 
■ — + ■ . *• 


(i) 4 Bro. P. C. 314; GwilllA, 736. 

(y) gon v. Strutt, 2 Amtr. 601 ; 
Baker v. Athill, 2 Anstr. 493 ; 1 Mad. 

Cb. Pr. 106, 106. 

(s) 11 Ves. 46. 

(а) Jn re Chertsey Market, 6 Price's R. 
261. 

(б) Attomey*General Lindegrcen,G 


Price'* R. 287 ; see further, 1 Chit. £q* 
Dig. 253. 

(c) 3 Bin. Com. 428; Huggins w . 
York Buildings ’ Company, Clianc. 24 Oct. 
1740; Reeve v. Attorney-General, Chanc. 
27 Nov. 1761 ; Lightboun v, Attorney- 
General, Chanc* 2 May, 1743. 
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Sect.IX, 1 * * * * (б) 


Nc exeat. 


The Equity side 
of the Exche- 
quer ha* ex- 
clusive equi- 
table jurisdic- 
tion in cases re- 
lative to crown 
property and 
superstitious 
uses. 
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management; unless where it properly belongs to the Duchy 
Court of Lancaster, which hath also a similar jurisdiction as a 
Court of Revenue, and like the other consists of both a Court 
of Law and a Court of Equity, (d) 


Sect. X . — The Jurisdiction and General Practice of the 
Ecclesiastical Courts. 


general Observations. ^ 

Section I. — Subjects of Ecclesiastical Juris- 
diction. 

first , When these Courts have Juris- 
diction. 

I* Over Private Injuries. 

Jurisdiction is local as to Person. 

1. Causes Pecuniary. 

2. Matrimonial Causes. 

1 • Jactitation of Marriage. 

2. Nullity of Marriage. 

3. Restitution of Conjugal 

Rights. 

4. Divorces. 

1. For Cruelty. 

2. For Adultery. 
Alimony. 

3. Testamentary Causes. 

Legacies. 

4. Defamation. 

5. Perturbation of Pews. 

II. Over Public Matters and Of- 
fences. 

1. Church Rates. 

2. Schools. 

3. Ecclesiastical Officers. 

1. Churchwarden. 

2. Ministers, &c. 


4. Offences Spiritual, as Eccle- 

siastical Perjury, Simony, 
Usury, Brawling, Assault- 
ing Clergy, Adultery, For- 
nication, &c. 

5. Limitation of Suits in Eccle- 

siastical Courts. 

6. Circumstances rendering Ec- 

clesiastical Court prefer- 
able. 

Secondly, When these Coarts have not 
Jurisdiction. 

Course of Proceedings in. 

Of Right of Intervening. 

Section II. — Of the several Ecclesiastical 
Courts. 

In general. 

1. Archdeacon’s Court. 

2. Consistory Court. 

3. The Court of Peculiars. 

4. Arches Court. 

5. Prerogative Court. 

How to obtuin Probate or 
Letters of Administration, 
and entering caveats, &c. 
How to obtain Assignment 
of Administration Bond. 

6. The Court of Faculties. 


We have alluded In a former page to the ancient struggles 
of the different Courts to increase their own or diminish or 
controdl the jurisdiction of other Courts ; (e) and “ hence,” as 
observed by Willes, C. J., “ so many jarring cases on the head 
of prohibition, difficult to reconcile; for when the power of the 
church ran very high, the judges* were cautious in granting 
prohibitions; but when it did not run quite so high, the judges 
ventured to go further in granting them.” (f) We have, how- 
ever, seen that happily all feelings of that nature have long 
ceased, (g) Mr. Justice Blackstone (writing in A.D. 1765) 
observed, th^t it must be acknowledged to the honour of the 
Spiritual Courts that, though they qpntinue to decide many 


(d) 3 Bla* Com. 428. 

Cm Ante, $07. 

if) In Chmmm v. Hoby, Willes, 
680. 


(g) Per Sir J. Nicholl, in Grignlon v. 
Grtgnion, X Hogg. Eoc. Rep. 646, ante, 
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questions, which are properly of temporal cognizance, yet jus- 
tice is in general so ably and impartially administered in those 
tribunals, especially of the superior kind, and the boundaries 
of their power are so well known and established, that no ma- 
terial inconvenience can arise from that jurisdiction still con- 
tinuing in the ancient channel ; (A) and unquestionably when 
we reflect that since the learned commentator published that 
observation, such distinguished individuals as Sir William Scott, 
(afterwards Lord Stowell,) Sir J. Nicholl, Dr. Lushington, &c. 
have presided in the superior Ecclesiastical Courts, it will be 
concluded that the spiritual jurisdiction has been still better 
explained and enforced. It has been usual to consider eccle- 
siastical or spiritual jurisdiction under two heads; as, frst, 
what are or are not subjects of such jurisdiction in one or other 
of the Ecclesiastical Courts, without regard to the particular 
Court in which it is exercised ; and, secondly , with reference 
to the Ecclesiastical Courts themselves, and the separate juris- 
diction of each, ( i ) and we will also take a practical view of the 
proceedings in these Courts in general, and in several of the 
most usual suits. 


First , The Subjects of Ecclesiastical Jurisdiction. 

There are numerous injuries and offences as well of a pri- 
vate as of a public nature which are not l-emediable or punish- 
able in a Court of Law or Equity, but only in one of the 
Spiritual or Ecclcsisatica! Courts ; others where the latter 
Courts and Courts of Equity or Law have concurrent juris- 
diction with the Ecclesiastical Courts, and yet it may be pre- 
ferable to proceed in the latter. And first of private injuries 
remediable or punishable in these Courts, (and which arc the 
more immediate objects of consideration in this work.) Those 
cognizable in the Ecclesiastical Courts have usually been 
arranged under three general heads, as 1. Causes pecuniary ; 
2 . Causes matrimonial (if) 8 . Causes testamentary ;(m) and to 
these we will add two others of considerable importance and 
frequency, viz. 4. Suits for defamation ; 5. Suits for perturba- 
tion of pews, or disturbances of seats in a church. 


(h) 3 Bla. Com. 98, 99. 

(i) See as to the former, 3 Bla* Com* 
87 to 103 ; and as to the latter, id* 61 to 

(k) As to the Ecclesiastical or Spiritual 
Courts in general, see Oaghton Ordo jadi- 
corum, translated in part by Law j Clerks 


Assistant in Practice Ecclcs* Court) Con- 
sett on Courts ; Bum's Eccle. Law, tit. 
Courts ; Com. Dig* Courts, N. 

0 3 Bla. Com* 87, 88* 
m) Parham v. Tempter, 5 Phil# R. 
254 . 
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Jurisdiction 
principally de- 
pends on loca- 
lity of the de- 
fendant within 
the district. 


1. Causes pccu 
itiary. 

For Tithe. 


‘ One general rule of great importance is, that the Ecclesias- 
tical Courts have not merely jurisdiction with reference to the 
locality of the subject-matter, but in the locality of the person 
cited ; and, therefore, although the defendant may usually re- 
side out of the kingdom, yet if he be served with a citation 
within the jurisdiction of an Ecclesiastical Court here, (as that 
of the Consistory Court of London in a suit there for nullity 
of marriage,) that Court has jurisdiction. (») So in matrimonial 
suits the power of the Court is in personam, and the Court can- 
not enforce a decree upon§a party who is out of the king- 
dom;^) but if the party be in England, an Ecclesiastical 
Court has jurisdiction to try the marriage of English subjects 
wherejfcr contracted, (p) But generally speaking, as regards 
testamentary causes, all Ecclesiastical jurisdictions are limited 
in their authority to property locally situate within their dis- 
trict.^). 

1. Causes pecuniary include claims for Tithes, but when the 
right is disputed, these can only be instituted in the Ecclesias- 
tical Courts between spiritual persons, and against lay persons 
only to compel the render of tithe in kind when the general 
right is admitted ; (r) and in the case of predial tithe, it is now 
usual to proceed by action at law, viz. for treble value incurred 
under the statute, by not setting out the tithe ; or where there 
has been an agreement to pay a composition, by action of as- 
sumpsit or debt on such agreement ; or when the dispute is be- 
tween the tithe owner and several parishioners, or where a 
modus is insisted upon, then by a bill in Chancery, or, as wc 
have seen, even more frequently on the equity side of the Court 
of Exchequer ; and the latter suit in general is preferable, be- 
cause full costs are recoverable in an equity suit for tithes in 
the Exchequer, unless there has been a previous adequate 
tender. (s) When there has been an agreement for a composi- 
tion, the remedy is usually at law, and it has been supposed 
that in such a case a suit in the Consistorial Court for subtrac- 
tion of tithe is not maintainable, and that the composition need 
not be tendered ; but recently Sir John Nicholl decided, on 
appeal from the Consistorial Court of Exchequer to the Arches 


(n) Per Vice-Chancellor in Donegal v. 
Donegal, 3 Phil. 611 , 586 $ ami sec Mom 
v. Morse, 2 Hagg* 610. 

(o) Morse v* Morse, 2 Hagg. 610. 

(p) In Harford v. Morris , 2 Hag g. 
Coin. R. 425. 

( 9 ) Crosby r. Archdeaeon of Sudbury, 


$ Hagg. Ecc. R. 197. 

(r) 3 Bla, Com. 88, 89 ; and see MtU 
luish v. Facy, jmt, 457, note (t). 

(s) Ante, vol. i. 27, n.(«), 398, 399; 
Stockicell v. Terry, 1 Ves. 118 ; and 
2 Madd. Chan. Pr. 556. 
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Court, that as the Ecclesiastical Court had power to interfere CUWP V. 

in cases of modus, he considered they had jurisdiction alsain ... 

cases of composition, which were in effect moduses for the 
time being, and reversed the sentence below, and deerced that 
the value of the tithe, to be ascertained by the registrar, should 
be paid to the appellant with his costs. (0 In a suit by a cler- 
gyman for small tithe, he will in general recover his costs in 
the Ecclesiastical Court, although he succeed only in part, 
deducting the costs of the pleading relative to the unsuccessful 
part.(u) There is one advantage,incident to- a proceeding for 
tithe in the Ecclesiastical Court, viz. that although a party 1ms 
been imprisoned for more than a year upon a sentence of the 
Ecclesiastical Court, and writ de contumacc capiendo thereon, 
he will not be entitled to be discharged under the 48 G. 3, 
c. 132, but will be perpetually imprisoned until he has fully 
obeyed the sentence. (#) 

Ecclesiastical dues to the clergy, as pensions, mortuaries, For Fictcriaiti* 
compositions, oflerings, anti whatever falls under the denomina- ca * * ,UM * fltc * 
tion of surplice fees for marriages or other ministerial offices of 
the church, are also recoverable iu the Ecclesiastical Court, (y) 

But curates' salaries are more usually recovered by action at spoliation, or 
law. (;:) Claims in respect of Spoliation {a) or ecclesiastical ^, l t c L ?* a,ticul 
toast c or dilapidations, arc also cognizable in these Courts, (It) 
but it is more usual to proceed for the latter by action at com- 
mon law, (c) at least it is so against the personal representative of 
the late incumbent. (</) The instances of suits at law for eccle- 
siastical waste are confined to actions by a succeeding against a 
late incumbent, or against his executors; but the jurisdiction 
of the Consistory Court is more extensive, for a sequestrator 
of a benefice being bound to repair the vicarage-house and 
buildings, may be sued pending the sequestration by the bishop 
and churchwardens in the Bishop’s Court, to compel him to 
repair ; though after a sequestration has been entirely deter- 
mined, such jurisdiction might be questionable. (e) On prin- 
ciple it should seem that every incumbent who permits the 


(f) Mellmsh v. Facy , Arches Court, Cth 
July, 1834, cor. Sir John Nicholt. See 
the libel and proceedings, past. 

(u) Layden \ . Flack, 2 Hugg. Cons. 
309. 

(x) Lx parte Kaye, 1 B. 6c Adol. 652. 
Courts of Equity have power to discharge 
a prisoner from the contempt, ante, 429 ; 
but there does not appear as yet any such 
pgwer extended to Ecclesiastical CourU ; 
and see Bar lee v. Barlee , 1 Addam’s R. 
30 J . 

(v) 3 Bla. Coro. 89, 90. 

(s) Cowp. R, 437 ; Dougl. 14 $ 3 Bla. 
Com. 90. 


■ — yf 1 — — - — 

(a) 3 Bid. Coin. 90. 

(fr) Ilnd. 91,92. In WhinfieUl v. Wat- 
kins, 2 Phil. R. 3, n. (a), it *1$ said that 
suits for dilapidations arc most properly 
and naturally to be in the Spiritual 
Courts. 

(c) Ante, 393 ; Bird v. lUlfe and Wife , 
1 Ncv. &c Man. 415 ; 1 Bar. Adol. 826, 
S.C.,2 Phil. R. 3, note (a); Wiser.Met- 
calje, 10 B. Sc C. 299. 

(d) Sailers v, Lawrence , Wllles, 420, 
421. 

(e) Per Sir William Scott in Whinfield 
t. Watkins, 2 Phil. It. 8. 
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<****▼« * btlHdingi belonging to his benefice to continue dilapidated) 

* * . 1 might be prosecuted by the bishop and churchwardens in the 
Consistory Court so as to compel him to repair ; and where 
existing dilapidations are daily increasing, such a proceeding t 
would be proper, instead of waiting until his decease, perhaps 
without leaving assets; and this seems to be the only Court in 
which a bishop, or other ecclesiastical person still in possession 
of h'ts benefice , can be compelled to repair, (f) In a preceding 
page we have seen the nature and extent of the repairs which 
an incumbent is hpund to- make, (g) So a suit may, if the facts 
warrant, be sustained by churchwardens against a bishop, as 
impropriator of a portion of great tithes of the parish, to compel 
him to repair the chancel ;(/t) and if a custom for the parishioners 
to repair be pleaded, a prohibition goes to the Ecclesiastical 
Court, and such question of fact will be heard in a Court of 
Law by a jury, and if found in favour of the bishop, will be 
conclusive ; and the Ecclesiastical Court cannot investigate 
whether the alleged custom be illegal; (0 and the impropriator 
will therefore be entitled to be dismissed with all his costs in- 
curred in the Ecclesiastical Courts, (*) 


9. Matrimonial 
causes. 


We have seen that Courts of Equity have not in general 
any direct jurisdiction over matrimonial causes, but that they 
are exclusively taken cognizance of in the Spiritual Courts, (/r) 
especially in cases of clandestine marriages, (Z) although the 
Chancellor may direct that the marriage of a ward in Chancery 
shall be repeated more formally, (m) But the Ecclesiastical 
Court cannot annul a marriage after the death of one of the 
parties, as it might bastardize the issue, (n) though it may pro* 
ceed to punish the survivor, as for incest ;(») and a sentence of 
divorce on the ground of incest may be repealed by the Spiritual 
Court after the death of the parties, (o) 

Matrimonial causes are of several descriptions, as first, suits 
for a malicious jactitation, or boasting of a pretended marriage 
with the complainant without his consent, when there has 
been no marriage in fact ; (p) secondly , suit! for nullity of mar- 
riage on account of force or fraud, ( g) or incest, or too near 

(/) Ante, 359, 360.588. (() Middleton r. Crofts, * A tit. 668, 

(g) Ant*, vol. 1. 393. As to the ques* 67 1. 
tion how far a bishop may be prohibited (m) Ante, 435, note (e). 

or prevented bv injunction {torn commit* («) 3 Bin. Com. 440; Cro. Jac. 186 ; 

ting or permitting waste, ante, 339, 360. Broumsward v. Edwards, 2 Ves. 245 ; El- 

(a) The Bisliup of Ely v. Gibbons mid liott v. Gurr, 2 Phil. R. 19, 21, 22. 

another, on appeal, 4 Hagg. Ec. R. 156. (o) Co. IJtt. S3, 244; 5 Co. 98; 7 Co. 

(i) Ibid. 163, 164. 44 ; Cro. Joe.' 186. 

(fc) Ante, 434 ; Haffield v. Hatfield, (p) Lord Hawke v. Com, 2 Hagg. Cons. 
5 Bro, C.C.100 ; and teeiogeneral Chit. R. 284. 

Rq. Dig. tit. Courts, II. Ecclesiastical ; (j) Harford v. Morris, 2 Hagg. Cons. 

S Bla. Com. 92 to 95. B. 423 ; Ewing v. Wheatley, id. 175. 
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relationship ; or incapacity to consent ; or want of actual ton, CHALV, * 

sent, as in case of lunacy; or great mental weakness impotqji | ^ >1 11 . iWllil.il — l 

upon by frqtd, and which may be instituted by the com- * 
mittee; (g) or for want of due form, as misnomer in publication 
of banns; or on account of impotency or sterility; thirdly, 
suits for restitution qf conjugal rights t fourthly, suits for 
divorces on account of cruelty or adultery ; and fifthly, suits 
for alimony, (r) 

With respect to a suit fox jactitation of marriage, though of SujtAforjaeti- 
rare occurrence, yet if a person pretend a marriage which lias tal,on ’ 
no existence whatever, and proclaim it to others, the law con* 
siders it a malicious act, subjecting the party against whom it is 
set up to various disadvantages of fortune and reputation, and 
imposing upon the public (which for many reasons is interested 
in knowing the real state and condition of the individuals who 
compose it) an untrue character, and interfering in many pos- 
sible consequences with the good order of society, as well as 
the rights of those who are entitled to its protection* (a) It is 
therefore a fit subject of redress ; and this redress Is to be 
obtained by charging the supposed offender with having 
falsely and maliciously boasted of a matrimonial connection; 
and upon proof of the fact, obtaining a sentence, enjoining him 
or her to abstain in future from such false and injurious repre- 
sentations, and punishing the past offence by a condemnation 
in the costs of the proceeding, (s) To such a suit there may be 
three different defences ; 1st, a denial of the jactitation or 
boasting; 2d, an assertion that a marriage actually passed, 

(and then the suit assumes another shape, that of a suit for 
restitution of conjugal rights); 3d, a defence of more rare 
occurrence, viz. that though no marriage has passed, yet the 
pretension was fully authorized by the complainant ; and that 
therefore, though the representation was false, yet it was not 
malicious, and cannot be complained of as such by the party 
who authorized it ; (t) and therefore where a person had lived 
in adulterous connection with the wife of another man, and 
everywhere introduced her as his wife, his suit for malicious 
jactitation was dismissed. («) 

With respect to suits for nullity of marriage, any party in - Suit* for noHity- 
terested, though a third persbn, and even a committee of a 0 m * r *® e * 
lunatic, or a person claiming an estate in remainder on failure 


(d) Parnell v. Parnell, 9 Hsgg. Cons. 
R. 169 ; Portsmouth ». Portsmouth, 1 Hug. 
Ecc. R. 365. 

(r) 3 Bia. Com. 99 to 95, 


(s) Per Sir William Scott, in Lord 
llamke v. Carri, 9 Hagg. Consist. R. 185. 

(t) Ibid. 885, 886. 

(u) Ibid. 89*. t 
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of issue, may institute a suit f^r nullity of marriage in the Con- 
sistory Coftrt, (x) or tnay intervene in a Court of Appeal ; (y) 
and in general there should, .for greater security, whilst parties 
and witnesses are living, bp a sentence in the Ecclesiastical 
Court, though the marriage be absolutely void, as in the case 
of lunacy. A father of a minor has a right to institute and pro- 
secute a suit for nullity of marriage against the will of the 
minor, (z) If the ground be a publication of banns in a wrong 
name, as Coxon Tongue, when the correct name is Kdwanl 
Coxon Tongue, it must be proved that such an erroneous pub- 
lication was with the knowledge of the parties, (a) And we 
have seen that an Ecclesiastical Court will not annul a marriage 
by banns unless there was express or implied fraud in the trans- 
action, as by false names for a fraudulent purpose, (b) liut if 
such a fraud be proved, the marriage will in general be ^oid, 
as even the omission of one Christian namc.(c) 

A sentence of nullity of marriage may be obtained propter 
hnpotentiam or .sterility in either sex, when it cun be shewn to 
have existed at the time of the marriage ; suits’ of that nature 
have certainly occurred even in modern times, but they are 
comparatively rare, (d) 

Suits for restitution of conjugal rights, when one of the par- 
ties refuses to cohabit, arc not unfrcquenl, and have been some- 
times adopted as a mode of trying the validity of the marriage, 
which must be charged to have taken place. If the complain- 
ant, whether wife(t') or husband, ( f) succeed, the sentence of 
the Court is, that the party is the lawful wife or husband of the 
opponent, and that the latter, if an husband, do receive her 
home in the character of a wife, and do treat her with conjugal 
affection, and do certify to the Court that he lias done so by 
the first sessions of the next term. And if such sentence he 
disobeyed, the party will be perpetually imprisoned under pro- 
cess from a Court of Law, as in other cases, (f) The Courts in 


(x) Donegal v. Chichester, 5 Phil. Ece. 
Rep. 590, 592, 59S ; 1 Add. K. 16, S. (.; 
and see Purnell v. Purnell, 2 Kugg Con- 
sist. Hep. 169 ; Portsmouth v. Portsmouth, 
1 Ilagg. Ecc. Hep. 1*55. 

(v) Mr part c Turning, l Yes. J>. 
140 ; Donegal v. Chichester , 5 Phil. H. 
595, note (b) ; and see post as to Inter- 
vention* 

(c) Vtowycr v. lUekctts , 1 Ilugg, Cons. 
R. 214, 215. > 

(«) Tonga e'lr. .Wan, Consistory Court, 
London, 6th July, 1351, per Dr. Lush- 
ington. And sec form of the libel in such 
a suit post. 

(b) Ante, vol. i. 55. 


(c) Ante, vol. i, 55, and notes ; Peri - 
get v. Tomkins. 2 Hogg. Consist. R. 142 ; 
Hi/ii/f v. I leant, ibitl, 215; Sullhanw 
Sullivan, ibid. 250 ; supra, note (a). 

(/t) See instances and observations, 
Chitt\ *s Medical Jurisprudence, 57 4,575 ; 
see instances of such suits against the 
'{ftiniuu. Guest v. Shipley f 2 ilagg. Cons. 
R. 521; Pi iggb v. Morgan, ibitl . 524; 
against the husband, (hecu street v.Cumi/ns, 
2 Ilagg. Cons. H. 552. 

(c) Dalrymplc v. DalvympU , 2 If.urir. 
( ’ous. 11. 5 1, 157. 

( f ) lUrhe v. Burke, 1 Addams .*»01 ; 
Suijt v. Sv'ift, 4 Uagg. Cons. R. 159. 
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general regret the legal necessity for pronouncing such a sen- CHAP. V. 
tence, because it inflicts upon one, if not both the parties, great SeCT * x * 
distress, and is. scarcely possible to be productive of any happi- 
ness, and occasions perpetual imprisonment in case of conti- 
nued disobedience of the sentence. (g) Perhaps the same 
reasons which induced the legislature to enact that no promise 
to marry should be specifically enforced in the Ecclesiastical 
Court should lead to a modification of this law. 

r l he cases, "'lieu or not an Ecclesiastical Court will divorce' Suitkfer divorce 
a mensa et thoro have been cursorily considered in the pres tor cruelty or 
ceding volume; and we have there seen that the only grounds 
ot divorce arising oft or marriage, arc either such intolerable 
cruelty as amounts to what is technically though somewhat 
singulavly termed legal scritier, or cruelty, (//) ot guilt by the 
husband of some infamous unnatural crime or practice, (/) or 
adultery. I he Courts have judiciously declined to define what 
degree or instances of cruelty will amount to the legal hr nelly 
necessary to be established ; but the numerous cases in the 
books establish that mere had temper, harshness or unkindness, 
are not sufliciont grounds of divorce, (/?) 

In order to obtain the assistance of this Court, the parties 
applying on account of adultery must be free from similar impu- 
tation ; and therefore a husband cannot obtain a divorce in the 
Ecclesiastical Court if the wife recriminate and establish that he 
had also been faithless to the marital vow, (/) whether before 
or not until after knowledge of her infidelity : (»i) so if a hus- 
band he so insensible of the injury as to cohabit with his wife 
after knowledge of her infidelity, (») then in either of these 
cases the Ecclesiastical Court will not interfere at his instance. 

By the practice of the Court a matrimonial "Suit frequently 
changes its original object, and this even on a collateral 
ground. Thus in a suit against a woman for jactitation of 
marriage, if she plead that she and the complainant were duly 
married, and she establish the fact, the sentence will be re- 
stitution of her conjugal rights, (o) And in a suit by a wife 

for restitution of conjugal rights, if the husband, in defence or 

\ 

G?) See observations in Dalrymple v. (i) Ante, vol. i. 59. 

Dalrymple , 2 JIagg. Cons. II. 183. ^ (k) S^e Xtrfti v. Xeeld, 4 Kiagg. Keel. 

(/») Ante, vol. i. 59 ; per Dr. Lushing- Cases, 2t>4, and ante, vol. i. 59. 

ton in Neeld v. Seeld, 6 Dec. 1831, 4 (/) 1 Ought. .‘>17 ; Hum's Keel. L. Mar- 

Hagg. Lc. Cas. 264; and see that case rtage, xi. 

at length in supplement to this work of (m) Prnrttrv. Vroctei, 2 Ifag". Cons. 

A. D. 1834 to vol. i. 59. See instances Kep. 292. 

of divorces for cruelty and violence, (n) 1 Ought. .3.7 ; Hum's Kcd. L. 

Harris v. Harris, 2 Hagg. Cons. R, 148; Marriage, xi. 

Haring v. I Taring, ibid. 158. It may be fa) IVr.sir W. Scott in //ui»Av v. Cmri, 
answered by necessary self-defence. Hu- 2 Hagg. Con.-. K. 285, 28<i., 
ring v. Waring, ibid . *108. 

VOL. II, L L 
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CHAP v. excuse, allege the adultery of the wife, he may in that very suit 
Sect. X. p ra y an d proceed for a divorce on the latter ground, (p) So in 
a suit against the husband for cruelly, a defensive allegation, 
pleading distinctly and substantially adultery by the wife, is ad- 
missible without a separate citation on the part of the hus- 
band. (<7) So a wife has been permitted, in a suit instituted 
against the husband for cruelty, to give in additional articles to 
the libel pleading acts of adultery by the husband, (r) espe- 
cially if they have recently, and since' the institution of the suit, 
come to her knowledge. ( s ) 

In a suit by a husband for divorce on the ground of adultery, 
if the wife's allegation responsive to his libel plead that adul- 
tery was committed by the husband, he may meet the same by 
a defensive plea, and then the wife may afterwards offer addi- 
tional articles negativing parts of the husband’s defensive alle- 
gation, and the latter will be admissible, although a fourth alle- 
gation, because they may afford the Court better means of arriv- 
ing at a just conclusion. (/) 

Suit* for All- The jurisdiction of the Spiritual Court, in decreeing alimony , 
pemih’igsuits 0 '** * s incidental to a decree of divorce ; and generally speaking 
for divorce, («) alimony cannot be otherwise obtained, excepting indeed in 
cases of agreement, when we have seen the Court of Chancery 
may interfere, (.1) or excepting by act of parliament, when there 
has been a divorce there. ( y ) In general, where there is a decree 
of divorce in the Ecclesiastical Court, on account of the esta- 
blished adultery of the wife, no decree of alimony follows ; but 
upon a divorce bill in the Lords, on account of the adultery of 
the wife, the husband is always required to make provision for 
maintenance, lest by total destitution shfe should be driven to 
continue in a course of vice. (:) In suits instituted either by 

( p) Lambn't v. T.ambert, Consistory 
Court, London, July b, 1834. 

( 9 ) Best v. Best, 1 Addams, 411. 

(r) Iiarrett v. Barrett , 1 Hngg. Eccl. 

Rep. $2. % 

(*) fympson v. Sampson , 4 Hagg. Rep. 

S&5. 

(t) Sarjeant v. Surjeant, Consistory 
Court, Friday, June 27, 1834. Per Dr. 

Lushingtou. 

This was a suit which had been fre- 
quently before the Court on admission of 
allegations. It was promoted by Captain 
Janies Surjcant against Harriet his wife, 
fora divorce on the ground of adultery, 
lu the allegation responsive to the libel, 
the wife pleaded adultery committed by 
the husband, which the tatter met by a 
defensive ^lea, and additional articles 
were now offered on behalf of the wife, 
the object of which was to negative cer- 


tain parts of the husband’s defensive alle- 
gation. 

After hearing Dr. Phillimore and Dr. 
Addams for the husband, nguiiist the alle- 
gation, and the King’s Advocate and Dr. 
Burnaby, for the wife, 

Dr. Lushington considered that the 
articles were, under the circumstances, 
admissible, though this was a fourth alle- 
gation, as they might afford the Court 
better means of arriving at a just conclu- 
sion. 

(u) See in general 1 Bla. Com. 441, 
and notes. 

(x) Ante, 434, 435. 

( v) Dick. 791 ; see ante, vol. i. 58, 
note (u) ; ibid, 60. 

(s) Jee v. Tliurlm, 4 D. & R. 17 ; but 
it would be welt to make her future chas- 
tity nnd separation from her paramour an 
indispensable condition of the continued 
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the husband or the wife, the latter is a privileged party as to CHAP.y. 
costs, and is entitled to alimony pending the suit, on the prin- ^ tCTi X. 
ciple of the whole property being by law vested in the husband, 
and her consequent incapacity to support or defend herself dur- 
ing the coverture. If the wife, therefore, be under the necessity 
of living apart, it is also necessary that she should be jtmA- 
sisted during the. pendency of the suit, and that she should also 
be enabled to procure justice by being provided with the means 
of defence. This arises out of the ordinary condition of con- 
nubial society, and the state of the property between the parties 
as usually vested in the husband, under the more ancient law of 
the kingdom, (a) Hut after the adultery of the wife has been 
established by the decree, it would in general be unjust, except- 
ing upon the principle acted upon in the House of Lords, to 
require the husband to pay alimony, and therefore there is no 
instance in the Ecclesiastical Court of a decree of alimony in 
such a case. (A) 

If a wife be reluctant to institute a suit for a divorce in the 
Spiritual Court, she may at law, whilst resident with her hus- 
band, or at a place prescribed by him, (c) or when compelled 
to leave him by legal cruelty, subject him to the payment of all 
necessaries according to his fortune and rank, by contracting 
debts for necessaries in his name. 

But when the wife has a sufficient independent or separate 
income, as, f’ 100 a year, and the husband the same, no alimony 
or costs pending the suit will be allowed, (d) though where 
her pin-money is small, the Court will add some alimony pend- 
ing the suit. ( e ) Whgn she has not, then, in case of a divorce 
for the misconduct of her husband, she is entitled to alimony, 
the general proportion of which, it is said, is rather higher 
than onc-sixtli, or about one-fifth of the income of the husband, 
to be paid, from the date of the decree ;(,/) and even a moiety 
of the property has been given where the wife brought the whole 
of the property and ehe was blameless ; (g) and although the 
husband pretend to have assigned away all his property, he 
may nevertheless be compelled to pay alimony pending the suit 


payment. In Frunce the wife and para- 
mour are compellable to separate. 

(a) Per Sir W. Scott, Wilson v. Wilson, 
2 Hagg. Cons. R. 20 X ; and see Beevor 
v. Beevor , 3 Phil. R. 261 ; Portsmouth v. 
Portsmouth , 3 Addams 11. 63. 

( h ) 3 Bia. Com. 94, 95 ; nor is a hus- 
band liable for necessaries in such a cast*, 
R. v. Flinton , 1 B. & Adol. 227. 

(c) Montague v. Benedict , 3 13. & C. 
631 ; Seaton v. Benedict , 5 Bing. 28 j 
Hunt v. Blaquore, 5 Bing. 550. 


(t / ) Briscoe v. Briscoe , 2 Hagg. Cons. 
K. 199 j Wilson v. Wilson, id. 204, 205 ; 
Beevor v. Beevor, 3 Phil. II. 261. 

(e) Briscoe v. Briscoe , 2 Hagg. Cons. 
Court, 199; Beevor v. Beevor, 3 Phil. R. 
261. 

(/) Briscoe v. Briscoe, 2 Hagg. Cons. 
R. 199 ; Rees v. Rees, 3 Phil. R. 392 ; 
C 02 v. Cot, 3 Addaius’s R. 27<f£ 

(g) Cooke v, Cooke, 2 Phil. R. 40; 
Smith v. Smith, 2 id. 235. 


L L 2 
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CHAP. V. for a divorce on account of adultery, at the rate of £50 per 
— annum out of <£140 per annum; (h) and the reduction of the 
husband’s income by unprofitable speculations, is no ground 
for a proportionate reduction of permanent alimony allotted 
many years before, (i) But it is otherwise when his income 
has decreased without any fault on his part.^’) The arrears of 
alimony ought to be enforced from year to year, for after 
greater delay the Ecclesiastical Court will not in general as- 
sist.^) In a late case the executors of the will of a married 
lady filed a bill in the Vice-Chancellor’s Court against the hus- 
band to compel him to pay the arrears of alimony, and the 
defendant demurred ; and the Vice-Chancellor, after taking 
time to consider, inclined to be of opinion that the Ecclesias- 
tical Court, notwithstanding the death of the wife, possessed 
the power of enforcing payment of the arrears of the alimony, 
and that, therefore, the bill in equity was unnecessary; but 
that being in a state of doubt on the subject, he would not go 
the length of saying that the bill could not be sustained, and 
therefore overruled the demurrer, reserving the consideration 
of costs until it had been decided whether the Ecclesiastical 
Court had or had not jurisdiction in the case. (/) In all suits 
of nullity of marriage brought by or on the part of the hus- 
band, the wife dc facto is regularly entitled as well to alimony 
pending suit as to payment of all such costs as she incurs in her 
defence. (in). 


3-Teitnmcntary Thirdly, Testamentary Causes. The Ecclesiastical Courts, 
c»usm.(h) and especially the Consistorial and Prerogative Courts, have 
original, and in some cases, exchi sire jurisdiction upon questions 
regarding the validity of wills relating to personalty ; and we 
have seen that a Court of Equity has no jurisdiction to deter- 
mine on the validity of a will,(o) the granting of probate or 
letters of administration, and taking and assigning administra- 
tion bonds, (p) though afterwards the action for a breach of 
the condition is to be brought in a temporal Court. And if one 
of these Courts has granted probate, the validity of the will 


( h ) Rroim v. Brown , 2 Hagg. U, 5. 

(i) Neil v. A! cil, 4- Ilagg. V73. 4 

O') Cur v. Cox, 3 A detains 27(3. 

(A;) l)c Bio qu ere v. De Bluquere , nnd 
Wilson v. IPitam, 3 liagg. Eccle. Cas. 
322.32 9, n. (c). 

(/) Stones v. Cim, Vice-Chancellor's 
Court, 25lh and 27 th June, 1834; Sir K. 
Sugden for plaintiff, Knight for defendant. 
l)o«er h not recoverable after death of 
widow, White v. Pornther, 1 Knapp's |i. 
226 . 


(m) Portsmouth v, Portsmouth, 3 Add. 
R. US. 

(») See in general 3 Ula. Com. 95 to 
99, and notes ; Com. Dig. Prohibition, G. 
16. 

(o) Ante , 435 ; Hughes v. Turner , 
4 Hugg. Kccle. R. 40, 41, n. (a), 48; 
Jones v. Jones , 3 Meiiv. 161. • 

0 *) 22 & $3 Car. 2 . c. 10; 1 Madd. 
Chan. Pr. 696 to 698 ; ante % \ul. i. 552, 
716 a ; po<t» 
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cannot be disputed if the testator be dead, at least in any civil 
proceeding, (although it may in a criminal prosecution,) until 
the probate has been set aside in the proper Ecclesiastical 
Court.(y) But the ecclesiastical judges admit that a Court 
of Equity is the fittest jurisdiction to decide upon the validity 
of an appointment in or by a will, and will therefore endea- 
vour to put the question in a course of inquiry there ; (/•) and 
it is admitted that the Ecclesiastical Court has no autho- 
rity to decree the execution of a trust, (a) It would be beyond 
our present object to enumerate when or not instruments in 
questionable form have been decreed to be valid testaments as 
regavds personal property. (/) It has been held that written 
instructions for a will, taken down by an attorney from the de- 
ceased’s dictation, and not signed by him, was a sufficient 
will ; («) and where a testator wrote a paper as his will, but 
left it incomplete for want of signature and attestation, which 
requisites he intended up to the time of his death to add, but 
was prevented from effecting by what is commonly termed the 
act of God, such paper was established as a will. (a) So an 
entry in an account-book, containing a full disposition of the pro- 
perty and appointment of executor, and dated eight mouths 
before the testator’s death (which was sudden), and subscribed 
and carefully preserved, was pronounced for, though containing 
these words : — “ I intend this as a sketch of my will, which 
1 intend making on my return home.”(//) And a will made by 
questions and even leading interrogatories, as, “ do you mean 
to give your money at your bankers' to me ?” and the testator 
thereupon verbally answered “ yes,” and the donee wrote such 
answer following the interrogatory, may be valid, (^r) and a will 
or codicil in pencil is sufficient. («) 

But we have seen that Courts of Equity, whether Chancery 
or Exchequer, exercise a concurrent and more eflicacious juris- 
diction in compelling executors and administrators to account 
and distribute ; (b) and the Court of Chancery has powers as 
extensive as those of the Court of Probate to receive evidence 
which may explain any ambiguity on the face of a will.(c) 


CHAP. V. 
Sect. X, 


(g) Allen v. Dundas, 3 T. R. 1*2.5 ; Pit- 
ney v. Pinney , 8 15. 6c C. 33.5 ; 1 Stark. 
Kv. SMS. 

(r) Per Sir Jolm Nichull, 4 Hagg. Ix. 
Cas. 4?. 

( 5 ) Hughes v. Hughes, 4 Hagg. Kc. Cas. 
49 ; Ex parte Jenkins , 1 15. 6c C. 63.5. 

(f)*Scc in general) ante, vol. i. 110, 
111 ; 2 I5la.Com. ,50 ‘2, n. ( 16) j and Wil- 
liams’:* Law of Lxecutors. 

(u) Huntington v. Huntington , 2 Phil. 
Eccle. Cas. 213 . 


(. 1 ) Scott v. Rhodes , 1 Phil. Kc. Cas. 1*2. 

(y) Huliatt v. 7 Iaflatt, 4 Hngg. R. 211. 

(z) Giccnv. Skipuorth , 1 Phil. Jvcdt 1 . 
Cas. 58. 

(a) Ry trier v. Clarkson, 1 Phil. Kc. Cas. 
22 . 

( h ) Sharpie* v. Sharpies, M'Clcl. It. 
506; flue*, 4*23, 124, 433; 1 P. Wins. 

514, :>75 , Com. Dfi;. Prohibition, G. 16 ; 
3 131a. Cum. 93, n. (18,) ; ante, vul. i. 112, 
55 I t So2 • 

(c) 3 Phil. R, 480. 
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Legacies* ♦ (i) 


One defect and want of adequate security in granting admi- 
nistration in the Ecclesiastical Courts is, that the two sureties 
required by the statute to execute the administration bond 
cannot be compelled to state the nature of their property, or 
where it is to be found ; (d) though the parties interested in the 
fund may, by due attention, insist on sufficient sureties justifying 
generally, as the statute requires two or more able sureties. (e) 
Where there has been no witness to a will, probate in the 
common form of an unattested will was granted on the affi- 
davit of one person only to the testator’s handwriting, and 
upon the consent of the sole person who would have been enti- 
tled to distribution if the testator had died intestate, (f) But 
mere similarity of handwriting will not suffice to prove the exe- 
cution of an unattested will, (g) If a will once proved to 
have existed be not forthcoming, the presumption of law is, 
that the testator himself destroyed it, and therefore a copy will 
not be admitted to probate. (4) 

The Ecclesiastical Courts have proper jurisdiction over per- 
sonal legacies charged upon or to be paid out of mere per- 
sonal estate \(k) and upon the construction of a will respect- 
ing the same, as whether a bequest “ to each of my servants 
living with me at the time of my death c£’10,” extended to a 
job coachman who had served her for a considerable timc.(/) 
But an injunction may be granted in Chancery to restrain a 
husband’s suit in the Ecclesiastical Court for a legacy to his wife, 
he not having made a settlement, (in) So when there is a trust 
affecting a legacy, Chancery will interfere ; (it) hut where an exe- 
cutor has no trust to execute, excepting that of merely paying 
the legacy, or where the purposes of a trust have expired, 
then the Ecclesiastical Court has jurisdiction, (o) When the 
estate of the deceased is considerable, or the legacy large, a 
suit in Chancery or the Exchequer, against the executor, may 
bo more effectual to secure the fund and a due distribution 
than any suit in the Ecclesiastical Court ; (p) but when the 


00 2*& as Car. 2, c. 10 ; 2 Phil. R. 
‘280. See observations in Deny v. /•.’</- 
t earth, 3 Addams' R. 78 ; post, 50 *J. 

{(’) ‘2*2 & *23 Car. *2, c. JO, 1, post, 
u) hi re good* of Mary Keeton, 4 llngg^ 

(g) Rutherford v. Mattie, 4 Ilagg. 52*24. 

(h) Wargcht v. Rollings, 4 Hagg. ‘2 15. 
(0 See in geneml Grignion v. Gtignion, 

1 Ilagg. R. 5: >7 ; post, 498* 

(A;) Bassitt v. Bassett, 3 Atk. *207 ; 
Reynish v. Martin, id. 333 ; 3 Ilagg. U. 
1(31, in note; aider, if charged on realty, 
ante, 463, ^s). 


(l) Howard v. 1 Hagg. Eccle. 

1L 107. 

(m) Meals v. Meals, Dick. 373 ; 1 
Atk. 401. In the Ecclesiastical Court a 
wife may mic alone the executor for a le- 
gacy given to her separate use, see Cupel 
v. Roberts, 3 llagg. R. 161, in note. 

(») l Atk. 401 ; Grignion v. Grignion , 
1 Jlagg. 533; ante , 465, (s). 

(«) Grignion v. Grignion , 1 llagg. R. 
533, where see the whole law on the sub- 
ject of ibis ecclesiastical jurisdiction. 

( />) Sharpies v. Sharpies, M'ClcL Rep. 
306. 
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legacy is small, it is in general most judicious for a legatee to 
institute a suit against the executor in the Arches Court, when 
the will has been proved in the Prerogative Court of Canter- 
bury. (y) The simple mode pursued in the Ecclesiastical 
Court of enforcing payment of a legacy, as observed by Dr. 
Haggard, and presently stated fully, is very convenient and 
summary, and avoids the necessity for resorting to Chancery, 
and though but little known should be constantly resorted to, 
especially when the legacy is small, (r) This jurisdiction is 
exercised by the Arches Court in cases of all wills proved in 
the Prerogative Court, and by the official principals of each 
diocese in cases of wills proved in a Diocesan Court ; and the 
course of proceeding in the Arches Court is there prescribed, 
and which will presently be stated, (.v) In a recent case a suit 
of subtraction of legacy of so small a sum as 10/. was institut- 
ed in the Arches Court and the executrix condemned, with 
full costs and censure, for resisting and occasioning so much ex- 
pense. (/) Hut in some cases the legatee should be prepared to 
give security to refund, where there is a possibility of creditors 
appearing. («) An executor, after the lapse of a year, may 
even at any distance of time be called upon and sued in the 
Ecclesiastical Court, so as to compel him to pay a legacy upon 
condition that the legatee give security to refund in case the 
amount of his legacy should be required in discharge of 
debts, (a) Where a legacy has been given to the separate use 
of the wife in exclusion of the husband’s interference, the suit 
is to be instituted in her name separately against the executor, 
and the husband or his assignee is only to be cited pro 
forma, (y) When an executor or administrator has expressly 
promised to pay a legacy in consideration of forbearance, and 
has assets, then we have seen that in general an action at law 
muy be sustained, but not otherwise. (:) 

4tlily. Suits for Defamation are frequently instituted in the 
Ecclesiastical Courts, but as no damages arc there recoverable 
and there is no penance excepting, compulsory admission of 
the complainant’s innocence, asking forgiveness, and payment 
of costs, there is not much inducement to sue. (a) In case 

(?) Sec an instance Norris v. JJeming- Higgins, 4 Hagg. It. ‘i 1-1. 
way, l Huge;. H. I, post, 498. ( jt) Cupel v. Roberts, lldgg. Kcc. R< |>. 

(r) Capet v. Roberts , 3 Ifairg. II. 161, 161, in note, and post, 4 98, Arches Court. 

n. (aj ; see post, 498, Arches Court. ('-) Attic , vol. i. bSU 

(«) Id. ibid . and see post, 498, Arches (a) turn’s , Keel. L. Defamation ; Com. 
Court* Di-. prohibition, (J. 1 1 ; IJac. Ah. Slau- 

(£) Howard v. Wilson, 4 II. ip?. K. 107. der, T. U.; Starlvie on Slander, 32, 474. 

(h) Higgins v. Higgins , 4 ll:ipg. 21 See form of citation and libel for dcfAiiu- 

(i) Per Sir J. Nichuil, Higgins v. tion, post, 486, 487. 
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of verbal slander, when the opprobrious words merely imputed 
an immorality punishable only in the Ecclesiastical Court, as 
calling a woman a whore or bawd or less explicit charge of for- 
nication, if no special damage can be proved, a suit in the 
Spiritual Court is the only remedy, and in many cases it may 
with propriety be resorted to ; and as regards personal con- 
siderations the humiliating sentence of an Ecclesiastical Court, 
compelling such admission of innocence and apology and pay- 
ment of costs, may afford some degree of satisfaction to the 
insulted individual. Actions at law for slander are of more 
frequent occurrence, but unless attended with very aggravating 
circumstances are there sometimes treated with ridicule; we 
have ventured to suggest that they ought not to be discouraged, 
at least in cases when, if redress be denied, the party calumniated 
might be induced to revenge himself ; (b) but there is no remedy 
at law for verbal slander, merely imputing some ecclesiastical or 
spiritual offence, as fornication, (c) The remedy in the Ecclesi- 
astical Court for slander is limited to six calendar months, (d) 
The verbally calling a person heretic, adulterer, fornicator, 
whore, drunkard, &c. may be prosecuted in an Ecclesiastical 
Court ; but if the words were coupled with others for which an 
action at law would lie, as calling a woman a whore and a thief, 
or “ she keeps a bawdy house,” which is an indictable offence, 
then the Ecclesiastical Court has no jurisdiction, and a prohi- 
bition lies, the ride being mere spiritualia sunt quee non habeat 
mixturam temporalium. (e) And a prohibition lies to a Spiritual 
Court to stay proceedings for calling a woman a whore in Lo?i-‘ 
don or Bristol, on affidavit of the custom in those places giving 
an action in the local Courts there for that imputation. (/) 
But if part of the words impute only a spiritual offence, then 
after sentence a prohibition will not be issued to the Spiritual 
Court, although other words were actionable at law ; as im- 
puting to a woman that she was a whore and had given several 
men the bad disorder,. (^) The Ecclesiastical Court has not 
jurisdiction unless the defamation imputed to the plaintiff the 
guilt of some offence punishable in that Court; thus to call 
a person “ a common swearer ” is not actionable, because 
the modern doctrine is that cursing and swearing arc not 


(b) Ante * vol. i. 23 a, n. (6). 

(V) Ante, vol. i. 13. 
id) 2? G.3, c. 44 f ».!,*. 

<r) 2 lust. 488 ; 2 Ilol. Ab. 293, 297 ; 
1 Sid. 404; 2 Ld. Rajm. 809, 1101; 
3 Mod. 74; 2 Salk. 332; Crompton v, 
Bnthr, 1 Higg* Consist. Hep. 465 in 


notes ; | unit, 477, (e ). 

(/) Braiit v. ilobtrts, 4 Burr. 2418; 
Keyer v. Eastwick, 4 Burr. 2032 ; Power 
v. Shaw, 1 Wils. 62. 

{g) SrmUt, Car stake v. Mappledoram, 
% T. R. 473. 
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offences punishable in the Ecclesiastical Court. (A) Nor can 
a suit be instituted in the Ecclesiastical Court for a written 
libel, because any slander reduced into writing is remediable ■ 
at law. (*) 

It seems that in this Court not only a party guilty of speak- 
ing specific words, importing a particular or general charge of 
some spiritual offence, may be prosecuted, but also a person 
guilty of maliciously using general opprobrious and uncharitable 
expressions, tending to destroy brotherly charity, may be 
sued ; ( k ) such as “ thou art a dishonest liver,” or “ thou art a 
liar or knave,” or “ thou art not to be trusted upon thy word or 
oath more than a dog and it is said that a libel in such a suit 
ought always to state as well the particular defamatory words 
as also general terms of reproach, because the party might re- 
cover upon the latter in case the former should not be proved.(/) 

In general, in a suit for defamation in a Spiritual Court, 
some slanderous words must be proved by two witnesses ; but 
it is not essential that they should both speak precisely to the 
identical words in the same terms ; nor is it necessary that the 
name of the complainant has been used, provided it appear 
from the same or other words who was the party intended to be 
calumniated, (»i) and it seems sufficient if one witness prove de- 
famatory words uttered at one time, and another witness at 
another ; («) or in other words, one witness to the fact and one 
to the circumstances is sufficient, (o) 

In the case of Cole v. Corder, in the Arches Court of Can- 
terbury, upon an appeal from the Commissary Court of Sur- 
rey, (p) Sir John Nicholl observed, “ It is sometimes said that 
suits of this kind arc to be discouraged by the Courts ; and 
when suits arise between persons of the lowest description, 
the Court may lameut that the parties should incur a ruinous 
expense ; but it is necessary that the law should interpose to 
prevent the effects of malevolence : and the law gives no re- 
medy in this case but by an application to this Court. In the 


( h ) Ilitrri s v. BulUr, Arches Court, 
1 Dec. 1798, referred to in note t to 
Crompton v. Butler , 1 iiugg. Cons. Hep. 
463. 

ti) R. v. Curl, Sir. 790 ; Mo. 627 ; 
Comb. 71; Bac. Ab. Court* Ecclesiastical, 
D. ; Burn, Ecc. L. tit. Defamation, accord . 
In Ware v. Johnson , 2 J>ec, Ecc. Cas. 103, 
A.D.1753, it teems to have been reported 
otherwise, and that for this writing, *'I do 
certify that E. J. keeps a whore in his 
bouse,*' might be proceeded for in the 
Ecclesiastical Court ; but note there was 
also in that case distinct verbal slander to 
the same effect, and which would sustain 
the suit in that case. Besides that case 


was decided long before the case of 
Thorley v. Kerry , 4 Taunt. Rep. 355, and 
other cases, which establish that any 
calumnious charge tn writing is now ac- 
tionablc. 

r (/t) A ntc, vol. i. 44, 45 ; Oughton. 

(/) Oughton, 46, 47. 

(m) Crompton v. Butler, 1 Hngg.Cons; 
Rep. 468 ; Cole v. Corder , Smith v. Wut~ 
kins, ibid. 467 ; 2 Phil. Rep. 106. 

(n) Crompton v. Butler, 1 Hugg. Cons. 
Rep. 460, 463. 

(o) Hutchins v. Denziloc, 1 Hagg. Con; 
Rep. 182. 

O’) Colt v. Corder, t Phil* Ecc. Cas. 
109 . 


CHAP. V. 
Sect. X* 
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present instance the parties are in the middling rank of life ; 
and it is pecessary that there should be a remedy for a real in- 
jury and Sir John Nicholl said, that although the suit 
in the Commissary Court of Surrey for calling the plaintiff a 
common whore, had been dismissed with costs, the superior 
Court was not reluctant to apply the remedy which the law 
enjoined, and he reversed the sentence of the Court below, 
and pronounced the libel proved, and condemned the defendant 
with costs in both Courts. And in a subsequent case in the 
Arches Court, on appeal from the Consistory Court of Ex- 
eter, (q) the same learned judge observed, “1 cannot agree 
that suits of this description between persons in the higher 
classes of society ought to be discouraged and less attended to 
than suits of a similar description between persons in a low 
condition of life ; on the contrary, in the higher classes of 
society, acquiescence would be almost an admission of the 
charge ; and as in those classes female reputation is of a higher 
importance and value to the person who possesses it, if an 
attempt be made to rob any one of that reputation, there is no 
other remedy but a reference to this Court, in which the law 
and constitution of the country have placed the cognizance of 
such offences ; and the defamatory words having been, ‘ Ayre's 
sister was publicly kept by a man at Plymouth, and had a child 
by him,' the sentence of the Consistory Court was affirmed with 
costs.” (r) And in another case, where, after sentence, the 
defendant had appealed, and had in his original notice given to 
the complainant of the time of performing penance, subscribed 
himself “ your’s affectionately,” Sir John Nicholl decreed that 
he should perform penance again, because the notice was given 
in an insulting manner, observing, that if an injury to an indi- 
vidual has been done, or the law has been violated, the most 
honourable and creditable mode is to make the amends which 
the law requires ; such amends being due to society, whatever 
may be the private feelings and opinions of the party towards 
his adversary, (s) 

But in a suit of this nature the Spiritual Court is bound to 
allow the defendant the advantage of any justification which 
would have availed him at common law, as a plea that the words 
were true, (t) There is this peculiarity, that in the Ecclesias- 
tical Courts a woman may sue alone without her husband for 


( 9 ) Tochtr v. /tyre, 3 Phil. Ecc. Cas. Rep. 4, 5 . 

530. " (f) Com. Dig. Prohibition, G. 14; 

(r) Per Sir John Nicholl, in Tocker v. Cry. J.625 ; % Rol. Rep. 82 ; Starkieon 
/tyre, 3 Phil. llep. 53!) to 542. Slander, 481 ) Rum's Ecc. L. Defamation, 

(*) C our tail v. Ilcmfray , 2 Hagg. Ecc. 10 , 11 . 
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defamation, and though he might release the costs, yet he could 
not determine the suit, so as to release the defendant; from the 
necessity of performing the enjoined penance ; («) and indeed 
where there was a libel in the Spiritual Court in the name of 
husband and wife, for calling the former cuckold, Lord Holt 
directed a prohibition, because they cannot both join in that 
Court for such words, but the wife should have sued alone, the 
imputation being only upon her, and the husband and wife by 
the law spiritual may not join in a suit in the Ecclesiastical 
Court as they must in the temporal, but each shall sue sepa- 
rately upon their own cause of action, (a?) The statute 27 G. 
3, c. 44, s. 1, limits suits for defamatory words to six calendar 
months. ( y ) 

The punishment for dcfumation is payment of costs and 
penance enjoined at the discretion of the judge. If the slander 
was privately uttered, the penance may be directed to be per- 
formed in a private place ; but if publicly uttered, then the 
penance is to be public, as in the church of the parish where 
the party defamed resides, in time of divine service, (but not 
covered with linen garments, as in cases of correction for for- 
nication, &c.,) and the defamer may be required publicly to pro- 
nounce that by such words, naming them, as set forth in the 
sentence, he had defamed the plaintiff, anil therefore that he 
begs pardon and forgiveness, first of God, and then of the 
party defamed, for his uttering such words, (a) In a recent 
case, the sentence of the Arches Court was, that the defendant 
should, after giving twenty-fours notice at least thereof to Har- 
riet, wife of C. C., repair in the day time to the vestry room of 

the parish church of , and there in the presence of the 

officiating minister, («) and one of the churchwardens, (and 
who are to have the like notice,) and such other persons as the 
party complainant shall bring with her, audibly and distinctly 
make the following confession, viz. to the effect “ that he had 
defamed Mrs. C., and that he asked her forgiveness, and that 
he w'ould not again offend in the like manner.” (£») In a late 
case, in the Practice Court of the King’s Bench, a very learned 
judge, referring to the authority of the statute Circumspecte 
Agatis, (13 Ed. 1, stat. 4,) stated that the punishment of defa* 


(u) Rol. Ab. 298 ; 10 Mod. 64 ; 3 
Buistr. 264 ; Stra. 57(5; Ld. llayni. 74. 
(i) 3 Salk. 288. 

(y) 27 G. 3, c. 44, s. 1 ; Bowyer v, 
Ricketts, 1 I Jagg. Cods. R. 213, citing 
Goldingay v. UiiL It seetus that before 
that statute the party had a year from 
the speaking of the words to join issue in 
such a suit. 


(s) Clerks’ Assist. 225 ; 1 Bright, 
392 ; 3 Burn Ecc. L. Defamation, pi. 14. 

(a) If a sentence be that the penance 
shall be performed in the presence of the 
minister , it must not then also be, “ and 
during divine service, &C.” Conrtail v. 
Uomjray , t Phil. Ecc. Cas. 4, ud qua re, 

(b) Courtail v. Homfray , 8 Hagg. Ec. 
Cas# 2, note (a), and ibid . 4. 
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xnation is to be enjoined at the discretion of the Ecclesiastical 
judge ; and he held that a sentence that the defendant should, 
in the presence of the plaintiff, confess that he had scandalously 
abused her by saying that she was in the family way and had 
miscarried ; and that he begged her forgiveness, and further to 
say, “ I believe her life and conversation to be sober, chaste and 
honest,” was legal and sufficient, (c) The course and form of 
proceedings in a suit of this nature will presently be stated. ( d ) 

5tlily. Suits for disturbance (technically called perturbation) 
of pews or seats in a church or chapel are frequently the subjects 
of litigation in the Ecclesiastical Courts, and in such a suit every 
description of right to a pew or seat may arise and be discussed. 
But when the legal right is clear, an action on the case for the 
disturbance, or an action of tresjiass, if there has been an 
assault, may be preferable ; ( e ) and in one case, where it ap- 
peared that the temporal right was the question, a prohibition 
was awarded, to prevent the continuance of a suit in the Spi- 
ritual Court for a disturbance in the church. (f) As a decree 
in the Ecclesiastical Court, even the Arches, respecting a pew, 
is not in all cases conclusive, and the decision there may be 
afterwards disputed in an action, it is obviously, when the right 
is in dispute, better to proceed at law. (g) 

The right of burial in a particular vault or place we have 
seen is also sometimes a private claim discussed .and determined 
in a Spiritual Court. (A) 


The Ecclesiastical Courts have also considerable jurisdiction 
over public matters of a spiritual nature, as church rates, and 
over ecclesiastical officers and certain o fences of a spiritual 
nature. 


Church rates are peculiarly 
Ecclesiastical Courts ; (i) and 


(c) Per Taunton, J. in Birch v. Brawn , 
1 DowK Pr. Rep. 395. 

(d) Post , 486, 487. 

(e) O ugh ton, 50; Wyllie v. Mott , 1 
Hagg. Eccl. R. 28 ; Rich v. Bushnelt , 4 
Hagg. Eccl. Cas. 164 ; and see Parhum v. 
Templar, 3 Phil. R. 223 ; a suit against a 
curate for altering a pew in the nave of* 
the church, and certainly an unauthorised 
material alteration of a pew, may be the 
subject of a suit for perturbation, but a 
small alteration, not occasioning injury to 
any private right, may be made without a 
faculty, 3 Phil. Eccl. Cas* 525, 527 ; see 
post, 507, Court of Faculty, 

(/) Hatcher v. Chestam, 1 Wils. 17; 
ByerUy r . Windus, 5 B. & C. 1 ; 7 D, & 


subject to the jurisdiction of the 
although the 53 G. 3, c. 12 7, 

R. 564. But to sustain a prohibition the 
party applying must show by affidavit that 
lie has a prescriptive right to the scat, 
Stedman v. Hay, Cnmyn’s R. 368. 

(g) Cross v. SaUcr ,* S T. R. 639. 

(h) Ante , voi, i. 50, 51 ; and see many 
points. Rich v. Bushntll , 4 Hagg. Eccl. 
Cas. 164; Kemp v. Iftckcs, 3 Phil. Keel. 
Cas. 264 to 306. 

(») 3 Bla. C. 92 ; 2 Ves. 451 ; 1 Atk. 
289. Tlie Court of Chancery will not bfe 
ancillary thereto, Chit. Eq. Dig. 59 1 ; 
Heggc, 172 ; 4 Hagg. Eccl. Rep. 84; 
Bum’s Eccl. L. and Burn’s J. tit. Church 
Rates ; see Course of Proceeding for Sub- 
traction of' Church Rate, post, 491, 492. 



ECCLESIASTICAL COURTS. 


473 


gives justices of the peace jurisdiction to enforce payment when 
the arrear of rates does not exceed 10/. yet at the sa\ne time it 
expressly enacts that the justices shall not proceed when the 
rate is in a course of litigation in the Ecclesiastical Court; and 
if for the first time it be bona fide insisted before justices that 
the liability to pay is intended to be disputed in that Court they 
cannot proceed further, (i) Some questions upon church rates 
are difficult and require great consideration. ( k ) There is 
much contradiction in the books upon this subject. The 
proper course when a rate is essential in order to repair the 
church, is for the churchwardens to call a vestry, and it is for 
the majority of the parishioners at such vestry to say whether 
they acquiesce in the rate proposed and what rate shall be 
assessed. (/) The right to tax themselves is vested exclusively 
in the majority and no Ecclesiastical Court can assess a quan- 
tum. ( pi ) If the majority of the parishioners refuse to make a 
rate, still the churchwardens themselves cannot make one, and 
the solitary decision that they can is not law. («) If the pa- 
rishioners contumaciously, obstinately and pertinaciously refuse 
to make any rate at all when it is necessary, or will only make 
such a rate as is manifestly collusive, then they may be articled 
in the Ecclesiastical Court for such refusal and there pu- 
nished;^) but where a rate of 111/, was required, and the 
majority of parishioners would not assent to a rate for more 
than 50/. 1 Is. and two of the churchwardens exhibited articles 
against the two other churchwardens and ten parishioners, a 
decree rejecting the articles was affirmed with costs. (p) By 
the general law it seems that the duty to repair a chancel is not 
to fall upon parishioners (except in London), but by special 
custom, the parishioners elsewhere may be liable. ( q ) 

After a rate has been made, the formal and strictly proper 
course is for the churchwardens to apply to the ordinary to 
confirm the rate ; (r) but a rate is valid without confirma- 


(i) 5 Maule & Selw. 248; but sec R. 
v. Wrottesley , 1 B. & Ado). 648, 

( k ) See 4 Hagg. Eccl. Cas. 84 to 107 ; 
Smith v. Keats, 4 Hagg. R. 278 ; Green - 
wood v. Greaves, id . 77 ; Lambert v. 
Weal, id. 96, 102; Watney v. Lambert, 
id. 84. 

(0 Jeffrey's case , 5 Coke, 66 ; Pri- 
deaux, 48 ; Bac. Ab. tit. Churchwardens, 
C. ; R. v. St. Margaret's, Westminster , 4 
M. & S. 250 ; R. v. St. Peter's, Thetford, 
5 T. R. 364. 

(m) Rogers v. Davcnant , 1 Mod. 194, 
236, neither on appeal nor otherwise ; 
and see further in Greenwood v. Greaves, 
4 Hagg. Eccl. Cas. 82. 

(n) Pierce v. Prowse , 1 Salk. 166; 


Groves v. Hornsey , 1 Hagg. Consist. Rep. 
191 ; Bac. Ab. Churchwarden, C. ; Burn's 
Eccl. Law, tit. Church, s* 6; tee observa- 
tions in Greenwood v. Greaves , 4 Hagg 
Eccl. R. 83 ; overruling Thursfield v. Jones, 
•1 Vcntris, 367, which is, however, copied 
into Degge, Prideaux and Anderdon. 1 

(o) See authorities cited in Greenwood 
v. Greaves , 4 Hagg. Ecc. Cas. 80 ; and 
judgment of the Court, id. 82, 83. 

(p) Greenwood v. Greaves , 4 Hagg. Ecc. 
Cas. 77. 

(</) The Bishop of Ely v. Gibbons , 4 
Hagg. Ecc. Cas. 156. 

(r) Per Sir J. Nichoil in Leev. Calcraft, 
3 Phill. Egc. Cas. 648. 
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tion. (s) Sir John Nicholl observed, “ if a rate-payer is dissa- 
tisfied with his assessment he should appear at the vestry and 
object to it; if his objections there are in vain his remedy is 
twofold, first, by entering a caveat against the confirmation of 
the rate, for in that case he becomes in the nature of a de- 
fendant, and the churchwardens are the parties applying for the 
confirmation ; secondly, by refusing payment. In either case 
if he can make out that he has been pver-assessed, he will be 
relieved. But one individual rate-payer not appearing at vestry 
to object to a rate being made, on the ground that it is for an 
illegal purpose, nor that the vestry has not been legally called, 
nor that the assessment has been unequally made, nor on any 
ground going to the invalidity of the whole rate, nor objecting 
that his own property is assessed above its true value, nor that 
of the whole sum to be raised by the rate he will have to pay 
more than his just proportion, cannot afterwards adopt proceed- 
ings to invalidate the whole rate ; and Sir J. Nicholl observed, 
“ Can one individual rate-payer thus lie by, and then come to 
this (the Arches) Court and pray that the whole rate may be 
quashed, because he offers to allege and shew that the value of 
the properties of a few individuals is greater in proportion to 
the assessments than the properties of other individuals? Even 
in a cause in the Ecclesiastical Court against a rate-payer of 
subtraction of rate, he ought to be confined to shewing either 
that the rate was illegally made, or that his assessment was too 
high and beyond his just proportion of the whole rate, (t) It 
was, therefore, decided that the Ecclesiastical Court has not 
jurisdiction upon an original proceeding by an individual rate- 
payer to set aside a rate on the ground of inequality in the 
assessment; the proper remedy for the party unequally assessed 
is to enter a caveat against the confirmation or to refuse pay- 
ment of the rate, and thus compel the churchwardens to make 
him a defendant in a suit of subtraction of rate, upon which 
he may obtain a reduction. («) This explains the object of the 
enactment in the 53 G. 3, c. 127, suspending the power of jus- 
tices to levy a rate when it is bona fide to be contested in the 
Ecclesiastical Court. ( x ) 

In a suit of subtraction of church rate , brought by the 
churchwardens against a parishioner, the presumption is in 
favour of the rate, and unless he establishes that he is unequally 


(<) Knight v. Gtoyne, 3 Add, 53; and (u) Watney y. Lambert * 4 Hagg. Ecc. 
per Sir J. Nicholl, 4 liagg. Ecc. R. 290. Cas. 84. 

(t) Per Sir John Nicholl in Wutney v. (x) Ante, 472, 473; h M. & S. 248; 
Lambert, 4 Hagg. Ecc. Cas. 87, 88. 12. v. Wrottesley, 1 B. & Ado]. 648. 
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assessed, he will in general be condemned as well to pay the 
amount of the assessment as also the costs, and the ifesistance 
by a single individual of such rates are generally treated as 
vexatious, because they occasion great trouble and difficulty in 
a parish, (y) 

Spiritual Courts also have jurisdiction over grammar schools, 
but in case of a libel for teaching school generally, without 
saying what school, the temporal Courts will grant a pro- 
hibition. ( 2 ) 

The Ecclesiastical Courts have jurisdiction over officers of 
an ecclesiastical nature to compel them to perform their duty ; 
and they have jurisdiction over all offences and injuries strictly 
of a spiritual nature. Thus the Spiritual Court may compel 
churchwardens to deliver their account, though they cannot decide 
on the propriety of the charges therein ; and, therefore, if that 
Court should take any step against a churchwarden after he 
has delivered in his account, it would be an excess of jurisdic- 
tion, for which a prohibition would be granted, even after sen- 
tence, (a) So if a clergyman of the church of England refuse 
or neglect to perform the office of burying when he ought, (as 
for instance a deceased dissenter ,) lie may be suspended for three 
months by the ordinary, (b) or he may be punished in the 
temporal Courts by indictment or information, if any incon- 
venience to the public should arise from the neglect, (c) 

The statute 5 Eliz. c. 23, s. 13, specifies some of the eccle- 
siastical offences punishable in the Spiritual Courts, and which 
are thereby required to be specified in the significavit, such as 
heresy, refusing to have a child baptized, or to receive the 
sacrament, or to attend divine service, or error in matter of re- 
ligion, incontinency, usury, simony, perjury in the Ecclesiastical 
Court, or idolatry. So in Ougliton’s Ordo .Judicorum, many 
of the offences punishable in the Spiritual Courts are enume- 
rated,^) as perjury in an ecclesiastical suit; and which, it seems, 
may be canonically punished for the good of the soul, as the judge 
may think fit; (e) but when the wilful mistatement constitutes 
perjury or false swearing, as in obtaining letters of administra- 
tion, it is more usual to indict in the criminal Courts ; or if se- 


(y) Lambert ». We all, 4 Hagg. Ecc. Cas. 
102 ; where ace several points as to the 
mode of rating ; and sec Smith v. Keati, 
id. 275, as to several points. 

(:) Cox’s cose, 1 P. Wms. 29. 

(a) I3eman v. Goulty, 3 T. R. 3 ; Catch- 
side v. Ovingten, 3 Burr. 1922 ; Kutkins 
v. Robinson, Bunb. 217 ; Snowden v. 
Herring, id. 289. 


(6) Andrews v. Cawthorue, Willes, 538 ; 
Kemp v. Wickes, 3 Phil. Ec. C. 264 to 
306. 

(c) Id. ib. ; ante, vol. i. 50, 51. 

(d) Oughton, translated by Law j 
Clerks’ Assistant ; Consett on Coarts. 

(e) Oughton, by Law, 42 ; Bac. Ab. 
Prohibition, L. 3 ; Jcnk, 184 ; Kcilw. 39, 
pi. 5. 
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veral have been concerned, then for conspiracy. (/) Simony 
also, whether the offender be a clergyman or layman, may be 
prosecuted in the Ecclesiastical Court ; and it is said that the 
Ecclesiastical Court is more severe in cases of simony than the 
statute law. ( g ) Usury also, when beyond ten per cent., may 
be prosecuted in these Courts. ( h ) 

So by 5 & 6 Ed. 6, c. 4, s. 1, if any person shall by words 
only quarrel, chide or brawl in any church or churchyard, it 
shall be lawful unto the ordinary of the place, on proof by two 
lawful witnesses, to suspend every ecclesiastical person so of- 
fending, and every layman, from the entrance of the church ; 
and if he be a clerk, from the ministration of his office, so long 
as the ordinary shall think fit, usually six months. And these 
acts being offences cognizable by Spiritual Courts at common 
law, the party may be proceeded against, either under the 
statute or at common law ; ( i ) and proceedings in the Ecclesi- 
astical Court for smiting or laying hands, or for brawling, 
will not be stayed by prohibition. (£) If the proceeding be on 
the statute, there must be two witnesses; (/) if at common law, 
then only one. ( m ) The second section of the same act relates 
to striking in a church or churchyard. Of late, proceedings 
for brawling have, in consequence of vestry disputes, been dis- 
gracefully frequent. («) The statute was intended rather to 
secure the sanctity and dignity of the place than the party as- 
sailed or abused ;(o) and indecorous words and conduct towards 
the presiding minister, at a vestry meeting, is an ecclesiastical 
offence ;(/>) and as the object of the law is to prevent irreve- 
rend conduct, the circumstance of the other party having used 


(/) As recently in the case of R, v. 
Jacobs, for conspiracy to obtain a license 
to marry by false swearing that the party 
was of 8ge. And in R. v. Pennell and 
another, for a conspiracy, by false swear- 
ing, to obtain letters of administration 
and defraud the East India Company, 
A.D. 1834* 

(g) Oughton, by Law, 44 ; Wheeler v. 
Hesse , 3 Hagg. 659, 696 ; 3 Phil. R. 
171, 174. 

( h ) Oughton, by Law, 44; 1 Hagg. 
Consist. R. 465. in notes. 

(i) Wentworth v. Collins , 2 Ld. Raym. 
850 ; Newbery v, Goodwin , 1 Phil. Ec. C. 
t8t ; Jenkins v. Barrett , 1 Hagg. Ec. C. 
15 ; but the libel must charge that the 
railing and sowing discord was in the 
church, Bac. Ab. Prohibition, L. 3. 

(k) Wilson v. Greaves, 1 Burr. 940 ; 
Er parte Williatns, 4 B. & C. $13 ; 6 D. 


& R. 373. 

(/) Hutchins v, Densiloe , l Hagg, Cons. 
R. 181. 

(to) Ibid . 

(n) See instances. Burn's Ecc. L, tit. 
Church x., note $ ; and the most recent 
ecclesiastical reports, Cox v. Good hay f 2 
Hagg. Cons. R. 138 ; what is brawling, 
Clenton v. Hat chard, 1 Addams's R. 96 ; 
what not striking, 1 Hagg. Ec. C. 15. 

(o) Oughton, by Law, 44; North v. 
Dickson, 1 Hagg. R. 730; Jenkins v. 
Barrett , id. 14; Canning v. Sawkins , 2 
Phil. R. 293 ; Daw v. Williams, 2 Ad- 
daras's R. 130, 136 ; Williams v. Goodyer , 
2 Addams's R. 463 ; Clinton v. Hatchard, 
1 Addams's R. 96; Austen v. Dogger, 3 
Phil. R. 122. 

(p) WUsoti v. M‘Ncr/5, 3 Phil. R. 67, 
89. 
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the most provoking language and conduct, affords no defence CHAP&V. 
or excuse, for recrimination in this case is not tolerated. ( q ) In - s * qT> 
a suit for Brawling, under 5 & 6 Ed. G, c. 4, s. 3, the Xvords 
of brawling must be set forth in the articles, and the words 
“ other enormous ecclesiastical offences,” in a citation, are too 
general, and will not support a charge of smiting under that 
statute, (r) The sentence against a layman may be suspension 
ab ingressu ecclesioe for a week, (s) or three weeks, (t) or a 
month, («) or longer ; with admonition and payment of costs 
generally, or 20 1. or 35/., or other fixed sum, usually less than 
the actual costs, nomine expensarum, (x) and a direction that 
the sentence shall be notified in church ; (y) and in one case 
the sentence for smiting in a room, within the churchyard, was 
also imprisonment for twenty-four hours, (z) and it might be for 
any time not exceeding six months, (a) 

Assaulting a clergyman is also an offence that may be 
proceeded for in the Ecclesiastical Court, and is punished by 
censure and costs, though not by the recovery of damages. ( b ) 

But the arresting a clergyman whilst performing or going to or 
returning from divine service, is now declared to be an indictable 
misdemeanor, (c*) 

The mother of a bastard child is punishable in these Courts, (d) 
and adultery, (e) fornication, (f ) lewdness, drunkenness, (g) 


(tf) Pu Inter v. Poffey, 2 Addams’s Tt. 
141 ; Palmer v. Sigmut , id . 196 ; England 
v. H itr comb, id. 306 ; Hutchins v. DmziLw, 
1 Hagg. Cons. R. 181 ; Jarman v. Bagster, 
3 Hagg. Ec. C. 356 ; North v. Dickson , 1 
Hagg. Ec. C. 730. 

(r) Jenkins v. Barrett, 1 Hagg. Kc. C. 
14. 

(s) Austen v. Dugger, 3 Phil. Ec. C. 
125. 

(t) Canning v. Sawkins , 2 Phil. Ec. C. 
293. 

(u) Field v. Causens, 3 Hagg. Ec. C. 
178. 

(x) Jarman v. Bagster, 3 Hagg. Ec. C. 
360; Jarman v. Wise, id, 

(i/) Canning v. Saukins, 2 Phil. Ec. C. 
293. 

(*) T*e v. Mathews , 3 Hagg. Ec. C. 
169. 

(а) See post , 484, n .(h) ; and 53 G. 
3, c. 127, s. 3 ; Hoil v. Scales, 2 Hagg. 
Ec. C. 597 ; Lee v. Mathews, 3 Hagg. 
Ec. C. 169. 

(б) Oughton, by Law, 44. 

(c) 9 G. 4. c. 31, s. 23. 

(i d ) $ Atk. 673. 

(e) In case of adultery the Temporal 
and Ecclesiastical Courts have concurrent 
prisd'icUon, viz., an action at law, ami 

VOL. II. 


also ecclesiastical punishment; Cro. Car. 
89; Cro. J. 338 ; Jones, 440 ; but where 
the party had been indicted for an assault, 
with intent to ravish, and convicted .mtl 
fined, and then the husband brought tres- 
pass for assault and battery against him 
for the same offence, and which wus 
pending; and then also libelled the party 
in the Ecclesiastical Court for solicitation 
of chastity, the King’s Bench granted a 
prohibition, because as the attempt and 
solicitation to incontinence was coupled 
with force and violence, it became a 
temporal crime in toto, Calizard v. Rigault, 
2 Salk. 552 ; 7 Mod. 79; 2 Ld. Ray a. 
809. Where there has been no violence, 
but unsuccessful solicitation of a wife, 
daughter or servant, a prosecution in tbc 
Ecclesiastical Court to compel the offender 
to perform penance seems a very proper 
proceeding. 

* ( /') A clergyman may be suspended 
for three years for incontinency, Watson 
v. Thorp, 1 Phil. II. 269. A lewd woman, 
who has had a bastard, may be prosecuted 
in this Court, though under 7 Jac. 1, c. 4, 
she is to he sent to the house of correc- 
tion, 7 Mod. 80. 

(g) 1 Hagg. Cons. R. in note, 465. 


M M 
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When the Ec- 
clesiastical 
Courts have 


blasphemy and absence from Church, are all offences to be 
here prosecuted. (4) Solicitation of chastity may also be pro- 
secuted in these Courts ; though if a woman have previously 
indicted the party for an assault, with intent to ravish, and also 
sued him in an action of trespass vi et armis for assault and 
battery, it seems that such allegation of force, which is temporal, 
makes the whole cognizable by the temporal Courts; so that a 
prohibition against a proceeding in the Ecclesiastical Courts for 
the solicitation will issue ; (i) and where' solicitation of chastity has 
been successful, and followed by any temporal damage, as loss 
of service during the childbed to a master, or to a parent in 
the character of master, an action on the case for debauching 
the female, and consequent loss of service, has in effect abolished 
the remedy in the Ecclesiastical Courts. But where there has 
been a very culpable attempt to seduce, without conspiracy, be- 
tween two or more persons, nor occasioning the loss of service, 
a suit in the Ecclesiastical Court for the solicitation is the only 
proceeding. 

The 27 G. 3, c. 44, s. 1, we have seen requires suits in the 
Ecclesiastical Courts for defamatory words, to be commenced 
within six calendar months from the time they were spoken, 
and sect. 2, enacts that no suit shall be commenced in an Ec- 
clesiastical Court for fornication or incontinence, or for striking 
or brawling in a church or churchyard, after eight calendar 
months. But a suit in the Ecclesiastical Court against a 
clergyman for incontinence, where the object is to obtain his 
suspension or deprivation, is not within that enactment, anti 
therefore need not be commenced within the eight months, (k) 

In some respects a proceeding in the Ecclesiastical Courts is 
preferable to a Court of Law. Thus, although a party has 
been in custody more than a year, under a writ de eontumace 
capiendo, in a suit in an Ecclesiastical Court for subtraction of 
tithes for less than 20/.' and costs, he is not entitled to be dis- 
charged under 48 G. 3, c. 123, because he is not considered in 
prison under that act for a debt but for a contempt. (/) 

When Ecclesiastical Courts have not Jurisdiction. The 
Ecclesiastical Courts have no jurisdiction over contracts or 

( h ) Oughton, by Law, 45. S°!f n€ > I Dow*s Rep. N. S. 115 ; 5 Bar. 

(i) See ante, 477, note (*) ; Galizard 6c Cres. 400 ; 8 Dowl, 6c Ry. 179; 

▼. Rigault , 2 Ld. Rayni. 809 ; Gibs, months in the Ecclesiastical Law and 
1085; but see 1 Salk. 36$; $ Burn's matters are always calendar; BaC. Ab. 
Ecc. L. tit* Lewd ness, 404. Prohibition, L. 

( k ) .dne*, vol. i. 783 ; Free v. Bur- (1) Ex parte Kaye, 1B.& Adolp. 652 
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trespasses, as for breaking open a chest in a church, and c |^ 
taking away the title-deeds of the advowson ; (») and where a — y» - 
parson libelled the defendant in a Spiritual Court, for cutting uon(m) d rither 
elms in the church-yard and breaking a church wall, a prohi- «» the 

... . , ° . , original tuit or 

bition was issued on a suggestion that the trees grew on the some matter 

freehold of the parson: (o) and the ordinary CAnnot punish a 
trespass committed even in the body of the church, unless it 
hinder divine service, (p) Nor has a Spiritual Court any juris- 
diction over trusts (if still subsisting) ; and therefore where a 
party, sued as a trustee, was arrested on a writ de contumace 
capiendo, the Court of King’s Bench, on habeas corpus, dis- 
charged him out of custody, (q) And although this Court may 
compel a churchwarden, (r) or an executor, («) to deliver his ac- 
counts, yet after the same, or an inventory by an executor, has 
been delivered, this Court cannot proceed to impeach the 
account. So a suit for defamation cannot be instituted in the 
Spiritual Court for a written libel, because any written slander 
of a person is actionable or indictable. (/) So these Courts 
have no jurisdiction over a devise of real property, or of a 
legacy or charge thereon, (?/) Nor on the strict question of a 
right of way to remove tithe, though perhaps, collaterally, 
such a right might be tried, (x) But the rector, to avoid the ne- 
cessity for such a suit, may remove the obstruction, (y) or may 
proceed in a temporal Court, (z) And although the Spiritual 
Court has in some cases jurisdiction over grammar schools, yet 
in case of a libel for teaching in a school generally, without li- 
cense, and without showing what school, the temporal Courts 
will grant a prohibition, (a) And there is not any maxim in 
the law better established than that the Ecclesiastical Court 
has no jurisdiction in cases of treason or felony, or other of- 


(m) See in general Cora. Dig. Prohibi- 
tion, G.; Bac. Ab. Courts Ecclesiastical j 
Burn's Ecc. Law, tit. Courts ; and see 

Harrison’s Index, tit. Inferior Court, 11. 
Prohibition. 

(n) Fits, N. B. 40 ; 4 T. R. 351 ; nor 
to pry parish boundaries, because it in- 
volves prescription, Cro. Eliz. ||jjL 

(a) Ld. Raym. 212 ; Binstij Mr* Col- 
lins , Bunb. 229. 

( p) Binstead v. Collins , Bunb. 229- 

(q) R . v. Jenkins , 1 Bar. & Cres. 655 ; 
3 Dowi. & Ry . 41, S . C,; 1 Atkyn, 491 ; 
and see fully Grignion v. Grignion, 1 
Hogg* R. 53o. 

(r) *Letnan v. Goulty, 3 T. R. 3; 
Bun. 247 f 289. 


(s) Catchside v. Ovington,3 Burr. 1922 ; 
Henderson v. French, 5 M. 5c S. 406. 

(t) Ante, 469; Anon. Comb, 71 ; Bac. 
Ab* Courts, Ecc* D. and. tit* Prohibition, 
3 ; Harrison’s Index, tit. Inferior Court, 
II. Prohibition, 2. 

(u) Barker v. May, 9 Bar. & Ores. 
489 ; Bac. Ab. Prohibition, L. 2. 

(*) Burnell v, Jenkins , 2 Pbill. Rep. 
#398,399; March. Rep. 45 ; Bulst. 67; 
Jones, 230 ; Bac. Ab. Prohibition, L. 

(y) Id. ; 2 Phil. Rep. 401. 

(t) Cobh v. Selby , 2 New Rep. 466. 

(a) Cox's case , 1 P. Wm». 29, Canon 
77th ; 2 Pbill. Rep. 202, note (6); see 
fully Burn's Ecc. Law, tit. Schools ; ants, 
475. 


mm2 
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fence cognizable or punishable in the temporal Courts; (i) nor 
can damdges be recovered in the Ecclesiastical Courts, but 
costs only, (c) Nor has the Ecclesiastical Court jurisdiction 
over cursing and swearing, nor over defamation, calling a 
person a common swearer, (d) Nor can these Courts try the 
existence of a custom or modus ; and if they attempt to proceed 
in a cause where the existence of a custom or prescription, or 
of a deed is in issue, a prohibition from the Superior Court 
issues. ( e ) The reason is, that a judge and jury, proceeding ac- 
cording to the course of the common law, is a more competent 
tribunal for the trial of such questions of facts depending on 
prescription or custom, or the valid execution of a deed; and 
the circumstance of such a question arising between two eccle- 
siastical persons makes no difference, for even then the ques- 
tion must be determined at law, or a prohibition might issue ; (e) 
but if the matter at issue be the existence of a mere ecclesiastical 
matter, and not a temporal right, as for instance, an ecclesias- 
tical custom, then the question ought to be tried in the Spiri- 
tual Court, because fifty years (instead of sixty in Courts of 
law) make a custom by the ecclesiastical law, and therefore 
if the Courts of law were to judge of such a custom, they 
would be governed by a wrong rule. So, where the right to 
tithes is admitted, and the only question is, whether they are 
to be paid to the rector or the vicar, that question may be 
tried in the Spiritual Court, which is the reason that the com- 
mon law Courts will not then grant a prohibition, and not as 
absurdly supposed by some, because both parties are ecclesias- 
tics. ( f ) And although where a Spiritual Court hath jurisdic- 
tion of the principal cause, they may determine the accessory, 
they must, in so doing, proceed according to the rules of the 
common law, and therefore cannot legally require two wit- 


(b) Exnmen of the Scheme of Chan. 
Pr. 90 ; and see Hum's Ecc. Law, tit. 
Courts, 50, note (wi). But after convic- 
tion in a temporal Court the party may be 
proceeded against also in the Spiritual 
Court, if a spiritual person, in order to 
deftrive him , though not for ecclesiastical 
punishment, Bhc. Ab. Prohibition, L. 5 ; 
* Ld. Rayia. 1506 ; and this even aftes 
sit calendar months have expired. Free v. 
Btugoywe, 5 13. & Cres. 400 ; 8 D. & R. 
179. The liber in such case is not to 
charge directly that the party was guilty 
of the oifcnce, but merely that he had 
been convicted, &c. ibid. 

(c) Watson, c. 30 ; 2 Burn's Ecc. 


Law, tit. Courts, 50, 51. 

( d ) Harris v. Butler, Arches Court, 1 
Dec. 1798 ; 1 Hagg. Consist. Court, Rep. 
463, note t. 

(e) Vanacre v. Spleen, Cartb. 33 ; 

ent. 274 ; Anderson v. Dpven- 
port+Mmik' 86 ; Checman ▼. Hobu, Wil- 
les, Dig. Prohibition ; Bunt’s 

Ecc. HR* Prohibition. In Johnson v. Old- 
ham, 1 Ld. Raym. 609 ; 12 Mod. 416, 
S. C., Lord Holt states the reason to be 
because Spiritual Courts have different 
rules respecting customs than the Tem- 
poral Courts. 

(f) Per Willes, C. J. in Cheesmen v. 
J/ubt/,\Villes, 680; and see 3 Bla. Com. 89. 
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nesses, and if they do, a prohibition may be issued, (g) And 
an apparator, proctor, &c. cannot sue in the Spiritual Court for — — ' — * — 
his fees. (A) Nor has an ecclesiastical judge any jurisdiction 
to compel a father to defend a suit there as guardian to his 
son, and where he assumed such jurisdiction and excommuni- 
cated the father for his refusal, it was decided at nisi prius by 
Lord Ellenborough, that an action on the case, was sustainable 
against the judge for such his illegal excommunication. (*) 

But a question of jurisdiction ought not to be raised on 
a mere motion, (j) The rule seems to be, that “ if it be clear 
that the Ecclesiastical Court has no jurisdiction, then the 
Court would itself stop without waiting for an injunction or 
prohibition, but if the point be at all doubtful, the Court would 
be bound to proceed ; for to refuse the exercise of a jurisdic- 
tion which is competent to entertain the suit, and to which 
a party applies, would be a sort of denial of justice.” (j) 

Causes or suits which may be instituted in the Ecclesiastical Course of pro- 
Courts in respect of the different course of proceeding in each, tkcieafiuticar 
are termed plenary or summary. Plenary , full or formal suits, ,n S'"®* 
are those in which the proceedings must be full and in formal 
order, (/) whilst the very term summary signifies that then the 
proceedings are less formal and more succinct. (m) When there 
is any doubt, the safest course is to proceed as in a plenary 
cause, for if the proceeding be improperly summary it would be 
void.(w) 

The complaints that must be formally instituted and prose- Plenary causes, 
cuted, termed plenary causes, are the following : (o) — 

1. All Testamentary Proceedings and businesses of Adminis- 
tration, unless in the Prerogative Court, where the proceedings 
are always summary, as by motion or petition. 

2. All causes of Legacy. 


(g) 13 Coke, 65 } Hob. 188, 347 ; 
Murriot v. Mar riot, 1 P. Wins. 12 j 1 
Stra. 672, S. C. \ Freeman v. Shotter , 3 
Salk. 288 ; Bac. Ab. Prohibition, L. 5. 

( h ) Pearson v. Campion, 2 Dougl. 639. 
See several cases and qualifications Bac. 
Ab. Prohibition, L. 1. 

(t) Beattrain v. Scott, 3 Cnmpb. 388. 

(j) Per Sir John Nicboll in Grignion v. 
Grtgnion, 1 Hags. R. 536. 

(k) 2 Barn's fic. L. tit. Courts, 48. In 
general old rules of practice consonant to 
reason and analogy, and not authorita- 
tively altered, ought to continue to go- 
vern, Durant v. Durant, 1 Addam's A. 
118, 123. 


(l) Speaking of the then Ecclesiastical 
Courts, Bishop Burnett observes, “ they 
have very little business, but they con- 
trive to make the most thereof withal! 
by introducing long recitals and other- 
wise, hence called plenary.” 

(m) Law's Oughton, 41, 42. So in 
•Courts of Law and Equity the proceed- 
ings are by formal suit, or by a summary 
motion, as against their officers for gross 
professional misconduct, or to set aside 
warrants of attorney, annuity deeds, flee. 

(n) Id. 60. 

(o) Ordo Judicorum, Oughton, 59 Id 
61. 
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Parties. 


Process. 


Libel. 


Answer. 


8. Causes of Defamation, or reproachful or opprobrious Lan- 
guage. . 

4. Causes of Divorce, or Separation from Bed and Board ; 
or 

■5. Jactitation of Marriage. 

6. Impediments to Marriage. 

7. Suits for Ecclesiastical Dilapidations. 

8. Suits relating to Seats or Sitting-places in Churches ; and 

9. Suits for Tithes. 

The practice in the principal of these suits will be hereafter 
fully considered, we are here priifcipally examining the extent 
of jurisdiction. 

The suit may sometimes, even *j»f necessity, be in the name 
of a married woman alone, (o) as either for words defaming 
her,(o) or for a legacy bequeathed to her for her separate 
use. (p) 

The process in the Ecclesiastical Courts is by citation, which 
differs from process in the Temporal or Equity Courts, and 
being for the enforcement of a moral or religious duty, may on 
that account be served on a Sunday, (q) 

Instead of the declaration at common law or bill in equity, 
the statement of the complaint is termed a libel, and may, it is 
said, be less certain than a declaration at common law, (r) 
but, on the other hand, it may in effect be more comprehensive ; 
as in a suit for slander it is proper first to state the particular 
defamatory words, and then general words of reproach, and 
the complainant may recover in respect of the latter, though 
he fail as to the former, (a) But in criminal suits, as in articles 
to be administered to a clergyman for the reformation of his 
manners and excesses, and more especially for adultery, forni- 
cation or incontinency, the articles must be so specific as to 
afford a fair opportunity of defence. (/) 

The plea in this Court may be ^lled the answer , and in 
which the defendant denies or extenuates, («) and if the suit 
be for slander, as calling a woman a whore, the defendant may 
justify that the words were true, (x) 


(o) 3 Salk. 988 ; 5 Mud. 69 ; Salk. 

115; Ld. Uaym. 73; 12 Mod. 89l. 

And her husband cannot obtain a pro- 
hibition, Tarrant v. Mawr, 1 Stra. 576. 
After sentence of divorce the husband 
cannot release costs recovered by wife 
against a third person, Ld. Raytn.74. 

(p) Capet v, Heberts, 3 Hagg. Kc. R. 
161, tu note. 

(q) 5 Mod. 4*19 ; Carth. 501 ; Ld. 


Raym. 706; 12 Mod. 275; 29 Car. 2, 
c. 7 ; 2 Bum's Kc. Law, tiL Courts, 48. 

(r) 8 Rol. Ab. 298. 

(s) Law’s Oughton, 46, 47 ; see form 
of libel, past, 487, n. 

(t) Other v. Hobart, l Hagg. Ee. Cat. 
43. 

u ) 3 Bia. Cora. 100. 
x) Ante, 470. 
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If the defendant deny the charge, the complainant proceeds chappy. 

to proofs by witnesses, whose testimony is taken doatn in writ- L_I_ 

ing by an officer of the Court, (y) In an action for defamation Witnesses, 
and many other cases in the Ecclesiastical Court, the words 
must be proved by two witnesses, but they need not both swear 
to precisely the same words, or spoken at the same time.(s) 

The general principle upon which two witnesses have been re- 
quired in the Ecclesiastical Court has been, that in regard to 
the commission of a crime the presumption in favour of inno- 
cence is considered as nearly equal to the oath of one witness, 
and that, therefore, to turn the scale against the party accused, 
there ought to be two witnesses to establish the charge. But 
the difficulties occasioned by this rule induced a modification 
in practice, and the consideration that one witness to the fact, 
and another to collateral corroborating circumstances, ought to 
be deemed sufficient, unless in cases where a statute requires 
the proof of th esame fact by two witnesses. («) 

As regards the sentence or judgment, an Ecclesiastical Court Sentence, 
has no jurisdiction to award damages, but the punishment is 
only by enjoining the performance of penance and payment of 
costs, either generally or a named sum, or, as in a suit for re- 
stitution of conjugal rights, '* performance " of the enjoined 
duty, and they cannot either fine or amerce, (b) But the pe- 
nance enjoined in a private suit may be commuted or dispensed 
with for money paid to the complainant, (c) 

The 53 G.3, c. 127, in amelioration and aid of this otherwise 
imperfect jurisdiction, and in order the better to enforce ob- 
servance of the sentence in cases of private injuries and some 
smaller offences, prohibits sentences of excommunication and 
writs of excommunicatio capiendo, but gives a new process, being 
an execution at law, called a writ de contumace capiendo, which, 
provided the sentence and proceedings be regular, in case of 
continued disobedience, operates as a perpetual imprisonment, (d) 
and the confinement under that writ is considered in the nature 
of an imprisonment for a contempt, and not for a debt; on 
which account, although the sum sentenced to be paid be 
under <£20, and the party has been imprisoned upwards of a 
year, he is not entitled to his discharge under 48 G. 3, c. 123 ;(e) 

— — - — - . — 

(y) 3 Bla. Cora. 100. Ilisl. C. L. 33. 

(O 3 Bla. Com. 87,88; Colev. Carder , (c) 3 Mod. 70. 

2 Phil. R. l()6 ; Crompton v. Butler, ( d ) In a suit for brawling, sentence of 

1 Hagg. Cons. R. 463. imprisonment for seven days and payment 

(a) See observations in Crompton v. of costs, Hoiles v. Scales, 2 Hagg. 597 ; 

Butler * 1 Hagg. Cons. R. 461 ; and and even six months' imprisonment, 53 
Hutchins v. Demiloe, id . 182. U. 3, c- 127, s. 3. 

(3) 11 Coke, 44 a ; 5 Mod. 70 ; Hale's (e) Ex parte Kaye , l B. 8c Adol. 652* 
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and if the party be already in custody of the marshal - , he may 
be charged in such custody with the writ de contumaee capi- 
endo. (f) However, a person imprisoned under a writ of ex- 
communicato capiendo , or, as it should seem, contumaee capi- 
endo, is entitled to the benefit of the rules of the King’s Bench 
prison, (g) In a suit for brawling and smiting in a church or 
church-yard, there may be sentence of imprisonment, as for 
seven days, or not exceeding six months, with payment of 
costs. (A) 

The sentence of an Ecclesiastical Court, if of a novel kind, 
ought not to issue without either the Court or a judge being 
consulted in camera , or moved in Court by counsel, because it 
is of consequence that the instruments of the Court should be 
strictly correct, they being generally presumed to be declara- 
tory of the law of the Court, (t) 

In case of nonconformity to the sentence of the Ecclesias- 
tical Court, as upon a decree against a wife of restitution of 
conjugal rights, if the defendant disobey, she may be impri- 
soned under the statute 53 G. 3, c. 127, for the contempt at 
the instance of the complainant; and such imprisonment is not, 
as has been supposed, in the discretion or terminable at the 
pleasure of the ecclesiastical judge by whom the party has 
been pronounced in contempt, but at most he has jurisdiction, 
according to the facts, to release, on its being established that 
the party has obeyed the original sentence; (A) and without such 
obedience, the Court cannot, upon petition or otherwise, relieve 
from the imprisonment. (A) But we have seen that the imprison- 
ment might be modified by removal into the prison of the 
Court of King’s Bench, and then obtaining the benefit of the 
rules. (Q 

But in the proceedings under the statute 53 G. 3. c. 127, it 
must clearly appear that the Ecclesiastical Court had jurisdic- 
tion, and that the form of proceedings has been duly ob- 
served ; (m) and if such proceedings should be set aside, a newt 


( f) Per Bailey, 9 B. & C. 67. 

(g) Id* ibid . ; and Uex v. Bricklas, 
1 Stra. 413. Consequently if a party be 
imprisoned in such a case in a county 
prison, be might be removed into the 
King's Bench prison, and then obtain' 
the benefit of the rules. 

(h) Hoik v. Scales, 2 Hugg. Ec. Cas. 
59? ; 5;> G. 3, c, 127. s. 3 ; /.<** v. Mat - 
theie:, 3 Hagg. 169; Field v. Consent, id . 
178 ; Jarman v, Bagster , <d. 356; Jarman 
v. H'ise, id. 360. 

(i) Per Sir John Nicholl in Elliott and 
Sugdcn v. Gair, 2 Phil. R. 18. 


(k) Barker, Barlee, 1 Addatus, EL 301. 
In this cuse the wife afterwards indicted 
the husband and others for a conspiracy, 
but at Chelmsford assizes they were ac* 
quitted, the jury being satisfied that she 
was insane. See supra note (g), rela- 
tive to obtaining the rules. 

(0 Supra, n. (g). 

<m) 5 B. & Aid. 791 ; 3 Dowl. & Hi 
57 ; Austen v. Dagger, 1 Add. R. 307 ; 
and MS. Ex parte Mrs . Barlee , K« B. 
Mich. T. 1824, cor. Bayley, Holroyd, and 
Littledale, J.’s, on the hearing of a rule 
at the bouse of Bayley, J. in Dec* 1824> 
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motion for the former costs may issue, («) and the sentence 
must not be in general terms to do the “ usual penance,” how- 
ever well its limits may be understood in the Ecclesiastical 
Court, but it must specify what particular penance shall be 
done, and for that defect in the sentence the party was dis- 
charged ;(o) and where the warrant issued in pursuance of the 
writ de contumace capiendo stated, that the defendant was 
attached for non-payment of costs in a cause of appeal and 
complaint of nullity, lately depending in the Arches Court of 
Canterbury, it was held insufficient, in not stating with certainty 
the nature of the cause, so as to show it was sufficiently within 
ecclesiastical jurisdiction (p). But where it appeared in the 
significavit that the defendant was condemned in a cause of 
defamation and slander merely spiritual, this was holden suffi- 
cient. (q) 

The course of practice of an Ecclesiastical Court is matter 
of fact to be proved by evidence ; (r) or a certiorari may be 
issued to the judge of an inferior jurisdiction to return the 
practice of his Court. ( s ) 

We have seen that in matrimonial causes a suit originally 
professing to have only one particular object may afterwards 
quite change that object ; thus, a suit for jactitation of mar- 
riage may change and conclude with a sentence in favour of 
the defendant, of restitution of conjugal rights ; and, on the 
other hand, a suit for resitution of conjugal rights may termi- 
nate in a decree of divorce, on account of the adultery of the 
complainant. (/). 

There are some suits of more frequent occurrence in the 
Ecclesiastical Courts, the particular proceedings in which it is 
essential for all practitioners to be acquainted with, and which 
having been very attentively considered by one of the most 
eminent proctors practising in the Spiritual Courts, are here 
stated with the utmost confidence. These relate to suits for 
defamation — restitution of conjugal rights — nullity of marriage 
— divorce — subtraction of tithes and subtraction of church 


upon which Mrs. Barlee was discharged 
from imprisonment on sentence in a suit 
for restitution of conjugal rights. See 
other cases, Chitty's Col. Stat. 245 to 
251, in notes. 

(») Austen v. Dagger, 1 Add, 307# 

(o) R. v. Maby , 3 Dowl. 6c R. 570 ; 
OughtSu, 304. The form of sentence on 
a decree of incestuous marriage, see 2 


Phil. Rep. 362, note 6# 

1 (p) id. v. Dagger 9 5 B. 6c Aid. 790; 
1 Dow). 6c R. 460. 

(q) R. v. Payton , 7 T. R. 153. 

(r) Beaurain v. Scott, 3 Campb. 388. 

(s) Williams v, Bagot, 4 Dowl. & ft# 
315# 

(t) Ante , 461# 
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rates — the law relating to each of which we have already in a 
great measure considered. 

The course to be adopted in instituting a suit for Defamation 
is, for the party complaining of the grievance to obtain a cita- 
tion against the person speaking the offensive words. Upon the 
return of this citation into Court, after personal- service on the 
defendant, and on appearance being given, a libel pleading 
the facts when, where, and by whom the words were spoken, 
and the jurisdiction of the Court, is given into Court, and upon 
its admission tho defendant is called upon to give an affirma- 
tive or negative issue thereto. Should the words be admitted, 
that is, an affirmative issue be given, the defendant is enjoined 
to perform penance, ami extract a certificate shewing that the 
sentence of the judge has been complied with. If however the 
defendant denies the truth of the averment in the libel, wit- 
nesses are examined in support of the facts pleaded, and in the 
event of no responsive plea being given by the defendant, 
(which he is at liberty to do,) publication of the evidence is 
decreed. An allegation, excepting to the credit or testimony of 
a witness or witnesses, if advisable, can be tendered, and the 
judge will admit the same, if the facts are sufficiently stringent, 
and the evidence of the witness excepted to forms a material 
part in support of the case ; should this however be declined, 
the judge proceeds to hear the cause and pronounce sentence ; 
presuming it to be in favour of the plaintiff, the defendant is 
enjoined to perform the penance, the same as if an affirmative 
issue had been given upon the admission of the libel. The 
forms of citation and libel in such a suit are stated in the 
note. («). 


(u) Y. Z . [the name of the bishop,] by divine permission, Bishop of London, to 
all and singular clerks and literate persons, whomsoever and wheresoever, in and 
throughout our whole diocese of London, greeting : We do hereby authorize, em- 
power, and strictly enjoin and command you, jointly and severally, peremptorily to 

cite or cause to be cited C. D . of the parish of , in the county of Middlesex 

and diocese of London, to appear before the worshipful , doctor of laws, vicar- 

general and official principal of our Consistorial and Episcopal Court of London, law- 
fully constituted his surrogate, or some other competent judge in this behalf, in the 
common hall of Doctors' Commons, situate in the parish of St. Benedict, near Paul’s 
Wharf, London, and place of judicature there, on the third day after he shall be per- 
sonally served with this citation, if it be a Court day, otherwise on the Court day 
then next following, at the usual and pccustomed hours for hearing causes and 
doing justice there, then and there to answer to A . B. of — — in the parish 

of , in the county and diocese aforesaid, in a certain cause of defamation , 

and further to do and receive as unto law; and justice shall appertain, under pain of 

the law and contempt thereof, at the promotion of the said , and whatsoever 

you shall do or cause to be done in the premises you shall duly certify our vicar- 
general and official principal aforesaid, his surrogate, or some other competent-judge 

in this behalf, together with these presents* Dated at London, the 4 ^— * day of , 

in the year of our Lord — , and in the — year of our translation* 
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In a suit for restitution of conjugal rights a citation issues 
under the seal of the Ecclesiastical Court claiming jurisdiction, 
or a decree (by letters of request) from the Arches Court at 
the suit of the plaintiff, calling upon the defendant to render 
conjugal rights. Upon a personal service having been effected 
and the citation returned, and an appearance given, a libel is 
brought into Court, pleading that the parties being free from 
matrimonial engagements, A. B. paid his court in the way of 
marriage to C. 1 ). ; the marriage, when, where, and the entry 


Id the name of God, Amen. Before you the worshipful , doctor of laws, 

vicar-general of the Bight Reverend Father in God , by divine permission, 

Lord Bishop of London and official principal of the Consistorial and Episcopal Court 
of London, lawfully constituted your surrogate, or any other competent judge iu this 

behalf, the proctor of , of , in the parish of , in the county 

ot Middlesex, and diocese of London, against , of the parish of — — * , in 

the county and diocese aforesaid, and against any other person or persons lawfully 
intervening or appearing for him in judgment before you by way of complaint, anil 
hereby complaining unto you in this behalf doth say, allege, and in law articulately 
propound as follows, to wit — 

First, — That all and every person or persons who utter, publish, assert, or report, 
or shall have uttered, published, asserted, or icpoitcd reproachful, scandalous, or de- 
famatory words, to the reproach, huit, or diminution of the good name, fame, and le- 
putation of any other persons, contrary to good manners and the bund of chaiity, are, 
and ought to be monished, coustiainod, and compelled to the reclaiming and ictiacting 
such reproachful, scandalous, and defamatory words, and to the restoring of the good 
name, fame, and reputation of the person thereby injured, and that for the future they 
refrain from uttering, publishing, and asserting or declaring any such rcpioachlul, 
scandalous or defamatory words, and are and ought to be canonically corrected and 
punished ; and this was and is true, public, and notorious. 

Second, — That notwithstanding the premises mentioned in the next preceding arti- 
cle, the said in the months of , , last past, or in some or one of those 

months, within the said parish of , in the county and diocese aforesaid, or in 

some other parish or public place in the neighbourhood thereof, or near thereunto, and 
within six calendar months from the commencement of this suit, in an angry and 
reproachful and invidious manner, several times, or at least once, in the presence and 
hearing of divers credible witnesses, did defame the said who was and is a 

person of good reputation and character, and charged the said — — with having 

committed the crime of fornication or incontinency, and speaking of and meaning and 

intending the said , the party agent in this cause, said, affirmed, and published 

several times, or at least once, these or the like words, to wit, , with many 

other defamatory words of the like nature, purport or effect, and the party proponent 
doth allege and propound every thing in this article contained jointly and severally. 

Third, — That the said — hath oftentimes, or at least once since the affirming 

and speaking the defamatory and scandalous words mentioned in the next preceding 
article of this libel, owned and confessed that he spoke the said defamatory words as 
in the said next preceding article are set forth, and the party proponent doth allege 
and propound as before. 

Fourth, — That by reason of speaking the said defamatory and scandalous words, 
the good name, fame, and reputation of the said is very much hurt and in- 

jured amongst her neighbours, friends, acquaintance and others, and this was and is 
true, public, and notorious, and the party proponent doth allege and propound as 
before. 

Fifth, — That the said — was and is of the parish of — , in the county 

of Middlesex, and diocese of London, <and therefore and by reason of the premises was 
and is subject to the jurisdiction of this Court, and the party proponent doth allege and 
propound as before. 

Sixth, — That the said , the party agent in this cause, hath rightly and duly 

complained of the premises to you the vicar-general of the Right Reverend Father io 
God Charles James, by divine permission, Lord Bishop of London, and official prin- 
cipal o£ the Consistorial and Episcopal Court of London aforesaid, and to this Court, 
and the party proponent doth allege and propound as before. 

Seventh,— -That all and singular the premises were and are true, and so forth. 
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CHA V . thereof in the register book of the parish wherein they were 
— . * CT ‘ — * — married, .a copy of which entry is annexed to the libel ; the 
living and cohabiting together and passing as man and wife, 
and birth of children (if any) ; the ceasing and refusal of one of 
the parties to cohabit, and the jurisdiction of the Court ; and 
concludes by praying that the marriage may be pronounced 
for, and the party offending render conjugal rights. The de- 
fendant as a bar may, by responsive allegation , plead cruelty 
or adultery (if the facts are so), and if either be established, the 
suit may, as we have seen, terminate in a decree of divorce, (x) 
But if no such answer be advanced, then, after the libel has 
been admitted, the defendant is required to give an answer 
thereto ; should it be in the affirmative, the party offending is 
admonished and directed by the judge to render conjugal 
rights; should the answer however be in the negative, wit- 
nesses are examined, and upon publication of the evidence, 
and no allegation excepting to the testimony of any of them be 
given, the judge hears the cause and passes sentence ; and, 
presuming such sentence to be favourable to the complaining 
party, he directs the defendant to render conjugal rights, and 
decrees a monition to issue to that effect ; and if the defendant, 
after personal service of such monition, treat the order of the 
Court with contempt or neglect to conform, the judge, upon 
notice haying been given to the defendant, will pronounce him 
contumacious, and direct such contempt to be signified; upon 
which, a writ de contumace capiendo for taking the defendant 
into custody issues from the Court of Chancery. 

The formal part of the citation in this case is similar to the 
citation for defamation, and, in fact, in all cases it may be said 
t to be the same, differing only in the facts of the grievance com- 

plained of. 

Proceeding* la The proceedings against a party for nullity of marriage in 
by* consequence of undue publication of banns, are personally to 
reuon of undue serve a decree upon the defendant in the suit, and upon its 
° f fetam into Court a libel is given, and on its admission the de- 
fendant is called upon to give in an answer affirmative or nega- 
tive; if the latter, witnesses are examined and the cause proceeds 
through its various stages' until a definitive sentence be given. 

The libel in this case pleads (of in other words recites) so 
much of the act of the 4 G. 4, as applies ; the birth and baptism of 
the parties, and exhibits annexed to the libel, baptismal certifi- 
cates; the courtship and marriage, and of its being concerted be- 


(*) Ante, 461, 486. 
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tween the parties that the banns should be published in fictitious 
names, and that they were not baptized by such names, or known 
by them ; the entry in the parish books of the publication of 
the banns and the identity of the parties, and a certificate Of 
this entry is annexed to the libel, which also pleads the marriage 
of the parties in such assumed names and annexes a copy of 
the certificate of marriage, and that the signature to the original 
entry is in the handwriting of the parties ; that the complaint is 
just, and the Court has jurisdiction to entertain the suit. 

Suits for nullity of marriage by reason of incest are usually 
promoted at the instance of a party by virtue of the office of 
the judge, upon the party promovent entering into a bond to 
pay such costs and charges as the judge or his surrogate should 
allot in case of failure. A decree in this ease is personally served, 
charging the defendant with being guilty of the foul crime of 
incest ; upon the return of this decree and an appearance being 
given, or in event of nonappearance, a further decree, calling 
upon defendant to see proceedings is served, and if no notice 
be taken the suit proceeds, and articles are exhibited and ad- 
mitted, pleading the marriage and cohabitation of the father 
and mother of A. 11. and C. D. bnd annexes the certificate of 
such marriage, the birth and consanguinity or affinity of A. B. 
and C. D., when and where they were baptized, annexes a 
copy of the certificate of such baptism, and further pleads the 
identity of the parties, the marriage of defendant with A. B., 
living and cohabiting as man and wife and a copy of the certifi- 
cate of marriage and identity, the death of A. B. and subse- 
quently marrying C. /)., the marriage certificate, identity of 
parties, the committing of incest, jurisdiction of the Court, and 
prays that the judge do pronounce the marriage null and void, 
and that the defendant should be corrected. 

A citation or decree issues at the suit of the partj^omplain- 
ing, calling upon the defendant to appear and shew cause why 
the plaintiff should not be divorced from bed, board, and mutual 
cohabitation, by reason of cruelty or adultery, as the case may 
be. The service of the process being effected and an appear- 
ance being given, a libel is brought in, and on its admission by 
the judge and the averments being denied by the defendant, 
witnesses are examined and publication of their evidences, and if 
there be no allegation excepting to them or any of their testimony 
tbe judge proceeds to hear the cause and give sentence. During 
the proceedings, the defendant can give in a responsive allega- 
tion recriminatory, and presuming both parties be proved to 
have been guilty of adultery the judge will dismiss the suit. 


CIIAP. V. 
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Alimony is frequently directed to be paid to the wife during the 
dependence of the suit, and in order to determine the amount, 
an allegation of faculties, pleading the value of the husband’s 
property and his annual income, and his answers on oath thereto, 
are given, and the judge then allots alimony, according to the 
facts to be gleaned from the plea and answer respecting the 
circumstances and means and situation in life of the parties. 

The libel in this case pleads the courtship and marriage of 
the parties, their cohabiting and pass'ing as man and wife, the 
birth of children (if any), the various acts of adultery , when, 
where, and with whom committed, or if cruelty , specifying the 
same and when and where; and also shews the jurisdiction of the 
Court, and concludes by praying the judge to pronounce the 
party to be divorced from bed, board, and mutual cohabitation. 

In cases where proceedings have been previously had at com- 
mon law and a judgment obtained against an adulterer, that fact 
is pleaded and a certified copy of the judgment is annexed. 

The citation in a suit for subtraction of Tithe issues at the in- 
stance of the party entitled to the tithes, calling upon the defendant 
to appear in a cause of subtraction of tithes ; and upon personal 
service thereof, and an appearance being given, a libel in the 
subscribed form, with a schedule, is brought in ; the latter very 
fully and specifically sets forth the various titheable articles be- 
longing to the defendant. The proceedings are in this, similar to 
those in a cause of subtraction of church-rate in the next page. 

Presuming a cause of this kind to commence in a diocesan 
Court, and either party feel aggrieved at the mode of proceed- 
ing or decision given, the party complaining may appeal to the 
Court of Arches , upon which an inhibition, under the seal of the 
superior 'jjourt, is served upon the registrar of the Court below, 
and also on the opposite party, or his proctor. A monition also 
issues from the higher Court for the transmission of the various 
papers and proceedings given in and had in the lower Court. 
These documents, after the service has been effected, are re- 
turned into the Court of Arches, and upon an appearance being 
given for the respondent, a libel of appeal is given, which states 
when and before whom the suit was originally depending, 
complains of the grievance suffered by the appellant, of his 
having appealed to the higher tribunal, and the jurisdiction of 
the Court, and concludes by praying the judge to pronounce for 
the appeal. On the admission of this libel the respondent 
gives a negative issue thereto ; and the process and all proceed- 
ings, &c. had in the Court below, being brought in, the judge 
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decrees publication of the evidence and proceeds to pronounce 
sentence. Should this«be in favour of the appellant he retains 
the cause in the Arches Court until a final adjudication ; if, 
however, he decides in favour of the respondent, the cause is 
remitted to the Court below, which again proceeds therein. 
The form of citation and libel in a suit of this nature will be 
found in the note.(x) 

A citation issues at the suit of the churchwardens, calling 
upon the defendant to appear in a cause of subtraction of 

(r) A . B . Clerk, Master of Arts, Official Principal of the Episcopal Court of Exeter, 
lawfully constituted, To all and singular clerks and literate persons lawfully appointed 
within the diocese of Exeter, greeting : VVe hereby charge and command you jointly 

and severally to cite, or cause to be cited, A. B . of , in the county of and 

diocese aforesaid, that he appear before us or our lawful surrogate, in the cathedral 
church of Saint Peter in Exeter in the Consistorial Court ami place of judicature there, 

on the day of , at the usual hour of hearing causes there, then and 

there to answer to the llcverend , clerk, rector of the rectory and parish church 

of aforesaid, in a cause of subtraction of tithes, and further to do and receive 

as unto law and justice shall appertain : And what you shall do herein you shall duly 
certify us at the time and place aforesaid, together with those presents. Given under 
seal of our office the day of in the year of our lord. 

A. Jl. Actuary asisd. 

In the name of God, Amen. Before you the worshipful George Martin, Clerk, Master 
of Arts, Vicar-General, and Official Principal of the Episcopal Consistorial Court of 
Exeter, lawfully constituted your lawful surrogate or any other competent judge in this 

behalf. The party of , clerk, rector of the rectory and parish church of , 

in the county of and diocese of Exeter, against , of the parish of 

, aforesaid, yeoman, and against any person appearing on ids behalf, by way 

of complaint, doth say, allege, and propound, and articulately set forth as follows : 

First, — The party proponent doth Bay, allege, and propound that during the whole of 

the yeais and , and during the months of January, February, March, 

April, May, June, July, August and September, in the year , the said 

was and still is the lawful and rightful rector of the rectory and parish church of 

, in the county of — — and diocese of Exeter, and as such was and is 

entitled to all and singular the great and small tithes, oblations, obventions, profits, 
advantages, perquisites, dues, and emoluments to the said rectory 3nd parish church 
belonging or in any wise appertaining, and so was and is generally accounted, reputed, 
and taken to be ; And the party proponent doth allege and propound every thing in this 
and the several subsequent positions or articles contained jointly and severally, and for 
any other tithe, due, matter, time, or thing as shall hereafter appear from the confessions 
or proofs to be made in this cause. 

Second, — Also the party proponent doth say, allege and propound that the said 
— . in the years libelleu, in each or one of them within the tithes b!e places of 

the said rectoiy and parish of , libelled, had the several species of things 

mentioned in the schedule hereunto annexed, the tithes of which have been often or at 

least once demanded, and are now demanded by this suit on behalf of the said , 

but the said refused or neglected fairly ami truly to set out and divide the tithes 

of such several species of things mentioned in the said schedule hereto annexed, so that 

the said «— might seethe same justly and fairly set forth and divided a a by law he 

was entitled to do, and refused or neglected to give any account or accounts of other 
matters of tithes in the said schedule mentioned as by law he ought to have done, and 
refused or neglected and does refuse or negle<* to yield, pay, or satisfy the tithes or value 
of the tithe of,such several species of things so mentioned in the said schedule contrary 
to law and justice, and be allegeth for any other sort or species of tithes not mentioned 
or expressed in the said schedule* k 

Third,— Also the party proponent doth say, allege, and propound that the said ■■■■» 

was and is an inhabitant of the parish of ~ — < — — aforesaid, within the diocese of 
Exetef aforesaid, and subject to the jurisdiction of this Court* 

Fourth, — And the party proponent doth further say, allege, and propound that all 
and singular the premises were and are true, and so forth ; 

Whereof proof being made, and so forth. 
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V. church-rate. Upon the return of this citation into Court, after 

— — personal service has been effected, and an an appearance being 

given by defendant, a libel is brought in, pleading the church 
to have been in need of repairs, as also incidental charges 
belonging to churchwardens,, the meeting of vestry agreeably 
to public notice, the making and confirming the rate and of many 
of the parishioners (if it be so) having paid, the copy of the rate 
or assessment so far as relates to the .house or grounds of de- 
fendant, and that at the time of making the rate, and the 
repairs and disbursements, the defendant being a parishioner 
was duly and justly rated at (here the amount is set forth); it 
then pleads that the plaintiffs were churchwardens at the com- 
mencement of the suit, the application to and refusal of de- 
fendant to pay, the jurisdiction of the Court, and concludes 
by alleging the complaint to be duly made, and prays the judge 
to condemn the defendant in the rate as assessed. On the 
admission of this libel, the defendant has to give in his answer 
thereto on oath ; witnesses are also examined in support thereof, 
and if occasion should require, the judge will direct a monition 
for the production of such of the parish books as may be con- 
sidered necessary. The defendant may likewise give in a 
responsive allegation, which, if admitted, the churchwardens 
have to answer thereto on oath; witnesses can also be ex- 
amined on this responsive plea, and allegations may be given ex- 
cepting to their testimony, if requisite. 

t 

Of the right of In some Courts a 'third person, not originally a party to the 
»*M^pwty b {n 8U * t or P rocee ding, but claiming an interest in the subject- 
an ecclesiastical matter, may, in order the better to protect such interest, 
* m *” interpose his Claim, which is a proceeding termed in the 

Ecclesiastical Courts intervention. In the Mayor’s Court, 
London, a claim of a third person somewhat of this nature, and 
termed a bill of proof, may also be interposed, (y) 

Intervention is unknown in our Courts of Law and Equity, but 
It is admitted in the practice of our Ecclesiastical Courts, (x) 
In Dahrymple v. Dalrymple (a) a party was allowed to intervene 
after an appeal from the Consistory Court to the Court of 
Arches ; in that case the learned judge observed, “ The prin- 

■» 

(y ) See post, and 8 Chitty ’* Commercial ( 5 ) Ooghton's Ordo J udicorum, tit. 1 4 ; 

Law, 653 . In the Majors Court, a bill and Clerke Praxis Admiraltis, tit. 38, 59. 
of proof Is unnecessary where jhe attach* (a) $ Hage. Cons. Rep. 137 ; sec also 
ment could not possibly be sustained* see on the doctrine of intervention. Marquis 
1 Marsh. Rep 933. Rut still it may be Donegal v. Chichester, 3 Phdl. 366 ; Chi - 
useful, iq aa tb enable a party to watch Chester v. Donegal, 1 Adduins, 5,6 ; Madd. 
and Interpose in the conduct of the attach- 375. 
moot and prevent collusion. 
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ciple of the law of intervention is, that if ahy third- portion 

consider that his interest will te Effected by af cause which 

is depending, he is not bound to leave the care of his' interest 
to either of the litigants, but has a right to intervene or be 
made a party to the cause, * and take on himself the defence 
of his own rights, provided he does not disturb the* order 
of the proceedings. The intervener may come in at any stage 
of the cause and even after judgment, if an appeal can be 
allowed against such a judgment: He may not know of the 
existence of the cause, or he may have no interest to interfere 
until he applies to intervene. The Orphan Board in that case 
were not interested in the matter in dispute until the decease of 
Mrs. Durr, and immediately after her death, they applied to 
intervene. It is immaterial in what state the cause is, if, at 
the time of the intervention, the proceedings, are not deranged 
by it. In the Digest, L. 40, tit. 1, b. 5, it is laid down, that 
“ no person is admitted to appeal against a sentence pro- 
nounced in a cause litigated between other parties except for 
some just cause, as when ono suffers himself to be condemned 
in a cause to the prejudice of his co-heirs, or in any other oaao 
of the like kind.” Many other cases are mentioned in this law, 
in which a third party has a right to intervene. They are only 
put as examples, the rule which they establish extending, 
according to the words of this law, to all enses of the same sort, 
that is, to all cases where the party may have an interest in the 
event of the suit. The same doctrine is confirmed by Voet in 
his Commentaries on the Pandects, lib. 5, tit. dc Judiciis, sec. 

85, 36, and by Peresius in his Pruelectiones in Codicem, lib. 7, 
tit. 62, sec. 3. ( b ) The latter author says, “ a third party may 
intervene whenever he becomes interested in a cause that is 
pending.” , > 

Vanderlinden’s Judicial Practice, p. 177, has been referred 
to, for the purpose of shewing that an intervention could not 
be permitted in appeals; but that passage does not prove that 
in no case of an appeal can an intervention be allowed, font 
that interventions in appeals are not so frequently -.allowed 1 4s 
joinders are. The case referred to' by that learned write* was 
most probably a case, in which the right of the person inter- 
vening was dependent on that df a litigant party, whose laches 
had already put him out of Court, and then it comes within the 
principle of the passages that have been already adverted to.” 

Although intervention is unknown In our Courts of Daw and 


(6) Sec also Voet, Cora, ad Pand. lib. 42, tit. 1, »£c* 29. 
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CHAP. V. 
Sect. X. 


The several Ec- 
clesiastical 
Courts in gene- 
ral.^) 


Equity, it is admitted in the practice as well of our Ecclesiastical 
as our Adntiralty Courts, (c) 

With regard to the Courts exercising ecclesiastical juris- 
diction, they are principally, 1. The Archdeacon's Court; 2. 
Each Bishop’s Consistory Court ; S. Courts of Peculiars, as of 
a ** dean and chapter,” exclusive of the Bishop’s Court ; 4>. The 
Arches Court, being a Court of appeal .from the last two ; 5. 
The Prerogative Court, principally relating to wills and letters 
of administration and suits respecting them. And from thence, 
as a Court of appeal now, is the Court of the Judicial Com- 
mittee of the Privy Council, created and holden under the recent 
statutes. (<?) 

Neither of these Courts, although of considerable jurisdic- 
tion, is deemed a Court of Record, (f) their jurisdiction and 
powers are, however, supported and enforced by the aid of the 
Courts of law, and by some modern statutes. ( g ) It has been 
laid down as a general rule, that a sentence of the Spiritual 
Court in a matter within its jurisdiction, and on which there 
has been a direct issue, is conclusive until reversed in a civil 
action between the same parties. (A) But such sentence or act 
is not conclusive in a criminal proceeding ; (i) and upon an 
indictment for forging a will, it may now be proved that the 
will was a forgery ; notwithstanding the probate, until reversed, 
would be conclusive that the will was genuine for civil pur- 
poses. (A) And where a libel was exhibited in the Consistorial 
Court for disturbing the plaintiff in his right, interest, property 
and enjoyment of a pew, claimed as appurtenant to a messuage, 
upon which judgment was given that the pew belonged to the 
plaintiff, and such sentence was affirmed by the Court of Arches, 
who also admonished the defendant not to sit in the pew, it 


(c) See Oughtou’s Orcio Jmlicionim, 
tit. 14, and Clarke Praxis Admiraltiie, tits. 
S8» 39. In Dairy mple v. Dairy tuple, 2 
Haggard’s Cons, Rep. 137, a party- was 
allowed to intervene after an appeal from 
the Consistory Court to the Court of Arches, 
and not having putin her allegation on the 
day assigned for that purpose, the judge 
rejected her prayer for further time, and 
concluded the cause. From this decision 
she appealed to the Delegates, who received 
her appeal and allowed her further time. 
Sec also on the doctrine of intervention. 
Marquis of Donegal v. Chichester, 3 Phil. 
586; and Chichester v. Donegal, 1 Ad- 
datns, 5, 6 ; Madd. 375. Aud see 4 Hagg, 
47, 61, note, as to hearing a counsel for 
intervener. 


00 Com. Dig. Courts, N. 

(e) 2 & 3 W. 4, c. 92, and 3 & 4 W. 4, 
c. 41, see post. 

(f) 3 Atk. 197; S B!a. C. 67. 69; 
Phillip v. Crawley, Freem. 84, pi. 103 ; 
12 Y in. Ab. 128 ; 1 Stark. Ev. 243. 

(if) 55 G. 3, c. 127 ; 2 <St 3 W. 4, c. 93. 

( h ) Steilman v. Gvoeh , 1 Kap. R* 6 ; Da- 
costa v. Villa, 2 Stra. 96l ; 1 Saund. 275, 
note (c) ; 1 Stark. Ev. 2cd.£41, 243 to 
245, fully. 

(i) 11 State Tri. 262 ; 1 Saund. Rep. 
by Patleacm & Williams, 275, note (e); 
Phil, on Ev. 5 ed. 353; 2 Stark. Ev. 511. 

(Ac) R. v. Buttery and <mother m Old 
Bailey, 6 May, 1802 ; 1 Stark. Ev. 245, 
note (p), overruling R. v, V hi cent, 1 Stra. 
481. 
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was held, that these sentences were not conclusive of the plain- CHAP. V. 

tiff’s right, in an action by him for disturbance. (iy The dis- — * CT ‘ ~ — 

ti notion appears to be when the proceeding in the Spiritual 
Court has or not been in rem.(l) It is therefore obvious, that 
in general a suit at law for disturbance in the right to a pew is 
preferable to a suit in the Spiritual Court. (»») 

The Archdeacon’s Court is the most inferior of the Ecclesi- 1. Archdeacon's 
astical Courts. It may be held in the Archdeacon’s absence, ^ ourt ' (") 
before his ofHcial appointed by him ; and its jurisdiction is 
sometimes in concurrence with, and sometimes in exclusion of, 
the Consistory Court of the Bishop. From this Court, by 84 
H. 8, c. 12, an appeal lies to the Consistory Court, (o) 


The Consistory or Diocesan Court is the Court of every #• Consistory 
diocesan bishop, held in his cathedral, for the prosecution, Mnof each' 00 *" 
hearing, and trial of all ecclesiastical causes arising within his llis,l0 P* 
diocese, (p) and also for granting probate and letters of adminis- 
tration, where there are assets only in that diocese, and not bona 
notabilia. (y) The bishop’s chancellor, or his commissary, is the 
judge, and from his sentence an appeal lies, by virtue of the 
24 H. 8, c. 12, to the archbishop of the province within which 
the diocese lies, viz. the Arches Court of the Archbishop of 
Canterbury, (r) 


The Court of Peculiars, as the very term imports, is an 3. Tho Court 
exempt jurisdiction over certain parishes dispersed through the of 1 cculmrs * (') 
province of Canterbury, in the midst of other dioceses, and 
which are exempt from the ordinary or bishop’s jurisdiction, 
and subject to be appealed from only to the Metropolitan or 
Archbishop’s Court. (<) All ecclesiastical causes arising within 
these peculiar or exempt jurisdictions are originally cognizable 
by this Court of Peculiars ; and although Blackstonc supposed 
that by 25 Hen. 8, c. 19, an appeal lies from this Court to the 
King in Chancery, (*. e. now to the Judicial Committee of the 
Privy Council,) yet as neither peculiars nor deans and chapters 
are mentioned in that act, it has been more recently held that 

an appeal from all peculiars and espcially from the Court of the 

- - - ■ ■ - ■■■ - * — - 

(i) Crons v. Salter , 3 Term Rep. 639 ; (p) 3 iila. C. 64; Law’s Oughton, 2. 

Com. Dig, Courts, N. 9. ( q ) Ante , vol. i. 522 to 529. 

(m) See the pleadings at law 2 Chitty, (r) Supra, note (p). 

Pleading, 817. (*) 3 Bla. C. 65; Bac. Ab. Courts, 

(n) Com. Dig. Court, N. 9. Ecclesi a stical Courts, A. 6. 

(o) Construction of 24 H. 8. c. 12, as (t) Per Sir John Nicholl in Parham v, 
to appeals in Parham v. Tempter , 3. Phil. Tempter, S Phil. Rep. 245. 

Hep. 22 S to 256. 


X X 2 



496 


JURISDICTION OF SUPERIOR COURTS. 


CHAP. V. 
Sect. X. 


4: Arches 
Court, (t) 


Dean and Chapter of Exeter, lies directly to the Court of 
Arches, aad certainly not to the Consistory Court of any 
Bishop, (w) Indeed in general, appeals and letters of request 
from peculiars lie at once to the metropolitan, (a?) The Com- 
missioners for inquiring into Courts of Justice in their report 
thus described the Peculiars of the Court of Canterbury : — 
“ The Peculiar of his Grace the Archbishop of Canterbury 
comprise a number of parishes, most of which are situated in 
London and the neighbouring counties. They are divided 
into districts, the principal of which are the deanery of the 
Arches in London, the deanery of Shoreham in Kent, and the 
deanery of Croydon in Surrey. The judge is properly dean of 
the Arches, an appellation not unfrequently, though inaccurately, 
applied to the official principal of the Arches Court of Canter- 
bury, and these two offices have been generally, though they 
are not necessarily, held by the same person.” iy) 

The following account of the Court of Arches (originally 
called Curia de Arcubia or Bow Church, and now holden before 
Sir John Nicholl, (a ) ) is taken from the report of his Majesty’s 
Commissioners for inquiring into the Courts of Justice, A. D. 
1823. The Court of Arches is chiefly a Court of Appeal from 
the Courts of the several bishops or ordinaries within the pro- 
vince of Canterbury, and its appellant jurisdiction extends to 
all causes or suits relative to wills, intestacies, tithes, church- 
rates, marriages and other matters cognizable in these Courts, (b) 
But it has also an original jurisdiction in suits for subtraction 
of legacy , where the will has been proved in the Prerogative 
Court of Canterbury, (e) and where there is not a trust to be' 
performed by the executor beyond that of merely paying the 
legacy ; and it should seem that this is a preferable Court to 
resort to when the legacy is small, (e) It also entertains suits 
on letters of request from inferior jurisdictions within the pro- 
vince; ( d ) and it is usual to commence an original suit in this 


(ti) Parham v. Tempter , 3 Phil, Ecc. 
Rep. 223; 11 Mod, 6; and see Beare v. 
Jacob, 2 Hagg. Ecc. Cas. 257. 

(ае) Purge yne v. Free, 2 Addnms’s Rep. 
406. 

(y) Sec Magnay v. St. Michael, &c. 1 
Hagg. Ecc. Cas, 48, note (a); Oughton’s 
Ordo Judicoruni, by Law, p. 7, 

(с) Karris v. Hemingway, 1 Hagg. Ecc. 
R. 4 ; Grig) cion v. Griguion, 1 Hag*:. 536 ; 
Oughton, tit. Id. ss. 1,2, 9 ; and per Holt, 
C. J. 1 Lord Ray m. 455; Conseit on 
Courts, .V; and see further as to this 
Court, 5 Bln. C. 65 ; Com. Dig. Courts, 


N. 3; 4 Inst. 337; Bears v. Jacobs , 2 
Hagg. R. 258. 

(а) Burn’s Ecc. L. tit. A relies. He is 
also judge of the Peculiars of Canterbury 
and of the Prerogative Court. 

(б) Norris v. Hemingway , t Hagg. Ecc. 
R. 4, note (ti) ; Daw* v. Williams, 2 Add. 
R. 150 ; Bur gay ne v. Free , 2 Add. 405. 

(c) Oughton, tit. 15, ss. 1,2,9; and per 
Holt, C. J. 1 Ld. llayni. 453; and see an 
instance of a suit for a legacy in AVWs v. 
Hemingway, 1 Hagg. Ecc. R. 4. 

(rf ) Norris v. Hemingway, l Hagg. Ecc. 
R. 4, note (n). Sec an instance of letters 
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Court by letters of request , instead of proceeding in the first CHAP; V. 
instance in the Consistory Court. • — — 

With respect to Letters of Request in general, they dispense Jurisdiction of 
with the necessity for instituting a suit in the first instance in 
the inferior jurisdiction, as in a Consistory Court, and authorize Request, 
the suit to be at once instituted in or transferred to a superior 
Court, which could otherwise only exercise jurisdiction as a 
Court of Appeal. The judge of the inferior Court who signs 
the letter of request, by so doing waives or remits his own 
jurisdiction, and, generally speaking, at once the jurisdiction 
attaches in the appellate Court ; and this without any consent 
or even communication with the intended defendant. (<?) Letters 
of request ordinarily lie where an appeal would lie, and ac- 
cording to the Canon law lie only to the next immediate Court 
of Appeal, merely waiving the primary jurisdiction to the 
proper appellate Court, and this has given rise to the notion, 
generally speaking perfectly correct, that letters of request go 
in the same course with appeals; or, in other words, that the 
inferior ordinary must make request, or instance, of jurisdiction 
to that judge into whose Court the cause must have been 
appealed, had he himself proceeded in it in the first in- 
stance. (/) But it seems to be now settled that letters of re- 
quest from the most inferior Ecclesiastical Court may be direct 
to the Arches Court, thereby omitting one or more other Courts 
of Appeal, and ousting them of their intermediate jurisdiction, 
which, as a Court of Appeal, they would otherwise have 
had. (g) 

The present practice as to letters of request stands thus : — 

In cases where any Diocesan Court, within the province of 
Canterbury, has or claims a jurisdiction and right of adjudi- 
cating between parlies residing therein, the plaintiff may (with- 
out the consent of the defendant or even apprising him) apply 
to the judge of the inferior or Diocesan Court for letters of 
request, in order that the *cause may, in the first instance, be 
commenced in the Arches Court of Canterbury, and upon the 
letters of request being signed by the judge of the Diocesan 
Court, and accepted by the judge of the Arches, a decree 
Issues under the seal of the latter Court calling upon the de- 

• 

of request from commissary of Surrey to (e) Burgoyne x. Free , 2 Add. 406, 

Arctics Court in a suit for perturbation of where sec observations on letters of rc- 

a seat, Wyllie v. Mott, X Hagg. *23, and quest. 

see Ex parte Williams, 4 13. i C. 315 ; 1 (/) Ibid. 

llagjf. Kcc. C. 4, note (a)* And see form, (g) Ibid. 405 to 414. 

post, 498, note (/i). 
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CHAP. V. 
SlCT. X. 


fendant to answer the charges therein preferred against him. 
The form * of such letters of request is subscribed. ( h ) 


Jurisdiction of 
Arches as a 
Court of Ap- 
peal. 


Mode of reco- 
vering a Legacy 
in Court of 
Arches and 
Diocesan 
Courts. 


Form of Letters 
of Request for 
instituting a di- 
vorce suit in 
Arches Court 
iustend of Dio- 
cesau Court. 


As instances of appeals to the Court of Arches, we find suits 
for defamation removed from the Commissary Court of Surrey, 
and from the Consistory Court of Exeter into the Arches 
Court, and the sentence below afterwards reversed or affirmed 
with costs in both Courts. But it has been doubted whether 
the Court of Arches is empowered in any case to pronounce a 
sentence of deposition or deprivation. ( i ). 


Dr. Haggard, observing that the simple mode pursued in the 
Ecclesiastical Courts for enforcing payment of legacies is but 
little known, thus states the course of proceeding for a legacy in 
the Arches Court, in cases of all wills proved by the Prerogative 
Court, and by the official principals of each diocese, in cases of 
wills proved in the Diocesan Courts. He says, “ the course of 
proceeding in the Arches Court is usually ns follows, (k) The 
executor being cited to answer the legatee in a suit of subtrac- 
tion of legacy, after appearance given, a short libel is brought 
in pleading that A. B. made a will, that he thereof ap- 
pointed C. D., executor, and is since dead, leaving bona nota- 
bilia, and without revoking or altering his will; that since his 
death C. D. has proved such will in the Prerogative Court of 
Canterbury ; that by his will A. B. left a legacy to E. F. in 

, (^) Whoreas A. li. of the parish of — — , in the county of Middlesex, in the 

diocese of London, Exifiiirc, doth intend to commence and prosecute against his 

wife Li of the same parish ot • , and county of — — , and diocese of — — — — t 

a certain cause or suit of divorce or separation from bed. board and mutual cohabita- 
tion, by reason of adultery by her the said ti. committed, and for that purpose 

hath requested me the Worshipful Vicar-Goucr.d of the Right Reverend 

Father in God, , by divine permission. Lord Bishop of , and official 

principal of his consistorinl and episcopal Court of , to grant to him letten of 

request that he may apply for the original citation or decree in the said cause or suit in 
the Arches Court of Canterbury. And whereas the applying for the said original 
citation or decree in the Arches Court of Canterbury wili/as it is represented to me, 
be of advantage to all the parties, not only from Lhe ‘able assistance they can have of 
counsel in the said Arches Court of Canterbury, $mt as the same will be also a more 
ready and expeditious wuy for the hearing and finally determining the said cause : 
These are, therefore, at the decree of the said , to request, and I do hereby re- 

quest, the Right Honourable — — , Doctor of Laws, official principal of the said 
Arches Court of Canterbury, to decree a citation or decree to issue under seal of the 
said Arches Court of Canterbury, at the instance of the said ■ - 9 and thereby to 

dte her the said — — , to appear personally before him or his lawful surrogate, or 

other competent judge, in this behalf, and answer to the said in his aforesaid 

cause or suit of divorce by reason of adultery, and to hear and finally determine the 
said cause according to law. In witness whereof i have hereunto set my baud and 
seal, this — — day of -, in the year of our Lord, . 

L . S. 

Signature of the Judge of the Inferior Court* 
Signed, sealed and delivered in the presence of — ■■■ . 

(O Colt v. Coiiicr t 2 Phil. Rep. 106 ; Tocker v. Ayr#, 3 Phil. R. 539. 

(k) Cosset v. lloham , 3 Hagg. Ecc. R. ltil, note (a). 
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the following terms, [the clause of the will containing the legacy CHAP. V. 
is here recited,] that this legacy remains unsatisfied and that SgCT ‘ 

C. D. is possessed of and has admitted assets ; has been ap* 
plied to and refuses payment; and further pleads the identity 
of E. F., and the legatee, and that he is of age; and the libel 
concludes with a prayer that the executor may be compelled to 
pay the legacy, and be condemned in costs. The records of 
the Prerogative Court prove all the facts, except the assets, 
age and identity of the legatee ; and the executor is, upon the 
libel being admitted, assigned to give in his answer, which he 
must do on his oath: should he in his answer deny assets, or 
the legatee’s identity or age, witnesses may be examined. 

Sometimes, as in the ense in the text, there may be some special 
circumstances stated in the libel, and the executor also may 
plead responsively : but in a great majority of cases, the legacy 
is paid either as soon as the citation is taken out, or as soon as 
the libel is admitted. From the early stage iu which these 
suits usually terminate, they pass in a degree sub silentio, and 
are thus generally supposed more than is really the case. Of 
late they have, it is believed, become more frequent than they 
were a Jew years since. Sometimes, as a preliminary proceed- 
ing, an inventory and account is called for in the Prerogative 
Court, and which it is advisable to apply for before the copi- 
mencement of the proceeding, when it is at all apprehended 
that the executor will dispute his having received assets.” (/) 

The bill for establishing Local Courts proposed that those 
Courts should be entrusted with a jurisdiction for the recovery 
of legacies, in which the course of proceeding would not have 
been very dissimilar from that above detailed ; but Dr. Hag* 
gard observes, that “possibly if the extremely simple, cheap 
and expeditious jurisdiction now exercised by the Ecclesiastical 
Courts in this class of cases were more generally hnown — still 
more if it were extended to the recovery of legacies charged on 
the realty — the want of %ny further remedy would not be 
felt.” (»i) 

The Court is now holden by its judge, in his quality of Offi- 
cial Principal, or by his Surrogate, in the Common Hall of the 
College of Advocates, within the parish of St. Benedict, near 
Paul's Wharf, London. («) Formerly, from this Court, by 25 
H. 8, c. 19, the appeal was to the Court of Delegates; but by 

(0 See ante, vol. i. 518, 519, a* to ait in suits of this nature, found it precisely to 
executor’s inventory or declaration 1st lieu accord with the above extract front Or. 
thereof. Haggard’s Reports. 

(m) Dr. Haggard’s note, 3 Hagg. Ec. («) Ooghtou, Ordo Judicorum.by Law, 

Cas. 161, note (d). The author, on a 7, 
very recent examination into the practice 
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Court, (p) 


Proceedings to 
obtuiu preroga- 
tive probate or 
letters of admi- 
nistration, (a) 
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the recent enactments that jurisdiction has been repealed, and 
the appeal .must now be to the Court of the Judicial Committee 
of the Privy Council. ( o ) 

The Archbishop of Canterbury (and of York also) has his 
Prerogative Court , as well for proving wills and granting letters 
of administration , when the deceased, being a subject, has left 
bona notabilia pi different dioceses, as for instituting, hearing 
and determining,^ causes, formal or summary, (i. e. on motions,) 
relating to wills, or “administrations, or legacies, before a judge 
appointed by the archbishop, called the Judge of the Prero- 
gative Court. But in the case of the King this Court has no 
jurisdiction over his supposed will, (q) Formerly an appeal 
from this Court was to the Delegates ; (r) but under the recent 
act tlie appeal is to the ^Kulicial Committee of the Privy Coun- 
cil. (s) This Court properly hears all suits and proceedings re- 
lative to the grant of probate, (/) or of letters of administration, 
and to the assignment of administration bonds. We have in the 
preceding volume, when examining the conduct to be pursued by 
executors and administrators, stated in part how and where pro- 
bate and letters of administration arc to he obtained, (») .and 
therefore only a few practical observations will here be added, 
with a statement of the practice respecting Caveats , to prevent 
the obtaining probate or letters of administration ; and proceed- 
ings to compel sureties in an administration bond to justify. 

The mode of proceeding to obtain probate of a will, or letters 
of administration to the effects of a person deceased, is, for the 
executor appointed by the will, or party entitled to adminis- 
tration, to apply to a proctor of the Ecclesiastical Court. The 
party applying, if he be an executor, or entitled to the adminis- 
tration of an intestate’s effects, is sworn before a surrogate of 
the judge to the full value of the deceased’s personal estate, 
without deducting the debts due from him ; (y) the original will 


(o) Per Sir J. Niclioll, ill Parham v. 
Tmpler, ;> Phil. R. -j.i. 

r 00 3 Bln. 65; Com. Dig. Courts, 
N* 2; Bac. Ab. Courts, Ecclcs. Courts, 
A. 3 ; Law's Oughton v 55. 

(</) In the goads of his late Majesty, 
King George the Third , on motion, 1 
A delators R, 255, a case of an alleged be- 
quest of George the Third to Olive, 1 Vin- 
ces* of Cumberland. This is an interest- 
ing document. 

Bla. Com. 65, 66 ; 2b II. 8, c. 19. 
(•) * & S W. 4, c, 9*; 3 & 4 W. 4, 
c. 41. 


(t) Law’s Oughton, 5?. 

{u) Jnte, vul. i. 521 to 529 ; and see 
further at the close 6f this work. 

(j) i lie following practical directions 
'ana observations are from the pen of a 
'most experienced proctor. See also fur- 
ther particulars and decisions, ante, vol. i* 
523 to 529. 

(y) Ante , vol. i. 523; and 55 G. 3, c. 
184, s. 38; and see form of oath, ante t 
vol. i. 525, note ($); but desperat * or 
doubtful debts need not be included be- 
fore they have been actually received; 
ante, vol. i. 522* 
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is to be deposited in the public registry of the Ecclesiastical 
Court, and probate of a collated engsossed copy* is granted. 
.The probate and administration are documents on parchment, 
in which is stated the name and late residence of the deceased, 
and also the name of the executor or administrator, by what 
Court, and the day on which it is granted. The form of a Prero- 
gative Probate is in the subscribed note. («) The proceedings 
to obtain letters of administration , and the form of affidavit , 
and of the warrant for granting administration, will be found in 
the preceding volume, (a) The form of Letters of Administra- 
tion granted by the Prerogative Court is given in the subscribed 
note, (b) The 22 & 23 Car. 2, c. 10, contains the form of the 


CHAP. V. 

Sect. X. 


(*) William, by Divine Provident, Archbishop of Canterbury, Primate of all Formof Probate 
England and Metropolitan, do by these presents mkhe known to all men that on the granted by Pro - 

day of , in the year of our Lord one thousand eight hundred and thirty- rogotivc Court 

four, at London, before the Worshipful , Doctor of Lawn, Surrogate of the to a sole cxecu- 

llight Honourable , Doctor of Laws, Muster, Keeper or Commissary of our trix. 

Prerogative Court of Canterbury, lawfully constituted, the last will and testament of 
A. B„ late of Kensington, in the parish of Saint Mary Abbott, Kensington, in 
the county of Middlesex, and of Bruisyard, in the county of SutFolk, deceased, Sworn under 

hereunto annexed, was proved, approved and registered, the said deceased having, £ , and that 

whilst living, and at the time ot' his death, goods, chattels or credits in divers dioceses, or the testator died 
jurisdictions, by reason whereof the. proving and registering the said will, and the on the — day 

granting administration of all and singular the said goods, chattels and credits, and of ■ 

also the auditing, allowing and final discharging the account thereof, are well known A.D. 1834, 
to appertain only and wholly to us, and not to any inferior judge ; and that adminis- 
tration of all and singular the goods, chattels and credits of the said deceased, and 
any way concerning his will, was granted to E. B., widow, the relict of the said 
deceased, t lie sole executrix named in the said will, she having been already sworn 
well and faithfully to administer the same, and to make a true and perfect inventory 
of all and singular the said goods, chattels and credits, and to exhibit the same into 

the registry of our said Court on or fojiforc the last day of — *— next ensuing, and 

also to render a just and true account thereof. Given at the time and place above 
written, and in the year of our translation. And see as to Probates, ante, vol. i. 326. 

(a) As to Letters of Administration, anti, vol. i. b'2G, 327# 

( h ) William, by Diviue Providence, Archbishop of Canterbury, Primate of all Eqg- Form of Letters 
laud and Metropolitan. To our well-beloved in Christ K. B., widow, the relict of A. B., of Administra* 

late of , in the parish of , in the county of Middlesex, deceased, greeting : tion granted by 

Whereas the said x\. JL, (as is alleged) lately died intestate, having, whilst living, and the Prerogative 
at the time of his death, goods, chattels or credits, in divers dioceses or jurisdictions, by Court to the 
reason whereof the sole ordering and granting administration of all and singular the said widow of iutes- 
goods, chattels and credits, and also the auditing, allowing and Huai discharging the tale, 
accompt thereof, are well known to appertain only and wholly to U3, and not to any 
inferior judge : we being desirous that the said goods, chattels and credits,* may be well 
and faithfully administered, applied and disposed of according to law, do therefore by Sworn under 

these presents grunt full power and authority to you, in whose fidelity we confide, to £ ■, and 

administer and faithfully dispose of the said ,goods„, chattels and credits, and to ask, that the bites* 
demand, recover and receive whatever debts and credits, which, whilst living, and at tate died ou the 
the time of his death, djd any way belong to his estate, and to pay whatever debts the — day of 
saM deceased at the time of his death did owe, so far as such goods, chattels and credits — ■ — — ; A.D, 
wilt thereto extend, and the law requires \ You having been already sworn well and faith- 1834, 
fully to administer the same, and to make o»true ,ui;d perfect inventory of all and sin- 
gular the said goods, chattels and credits, and to exhibit the same into the registry of our , 

Prerogative Court of Canterbury on or before the last day of ™— next ensuing, and 
also to render a just and true 'account thereof, on or before The last day of — — 
which shall be in the year of our Lord one thousand eight hundred and - ; and 

we do by these presents ordain, depute and constitute you E. B., administratrix of all 
and singular the goods, chattels and credits of the said deceased. Given at London 

the day of — — - , in the year of our Lord one thousand eight hundred and 

thirty-four, and in the — year of our translation. '' 
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Preceding* to 
enter a caveat 
no at to prevent 
grant of probate 
or of letters of 
administra- 
tion.^) 


Of obtaining an 
inventory or de- 
claration in lieu. 


Of the adminis- 
tration bond. 


9f requiring the 
sureties in such 
bond to justify* 


Form of caveat. 
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administration bond, and the parts of which, as well as the re- 
medies thereon, will b$ presently noticed. 

For the purpose of allowing any person interested in the de- 
ceased’s effects an opportunity of contesting the validity of a 
will, or the right of a party to administration, such person can, 
upon application to a proctor, procure a caveat to be entered in 
the public registry against a grant of probate or administration 
issuing unknown to the proctor who entered such caveat. 
This caveat is entered on behalf of the interested party, 
in a fictitious name, (as “ John Thomas.”) By this preliminary 
measure the party objecting can be apprised of the name and 
the interest of the party to whom the probate or administration 
may afterwards be applied to be graftted. Caveats are generally 
entered on the behalf ofiegatees in a will, or the next of kin, 
being the parties entitled in distribution of an intestate’s effects, 
after payment of debts or of creditors of the deceased. The 
usual form of caveat is subscribed. (6) The further proceed- 
ings on such a caveat will be presently stated, (c) 

In many cases parties beneficially interested in the due dis- 
tribution of the assets, may call upon the purties to whom the 
probate or administration is to issue, and prior to its passing 
the seal, to give into Court a declaration in lieu of a detailed 
inventory of the deceased’s effects. This declaration, without 
specifying the particular effects, gives a general account there- 
of and of their real or presumed v^Jpe, according to the belief 
of the purties on their oath.(</) 

In all cases where administration issues, a bond is entered into, 
wherein the amount of the penalty should be double the value 
of the deceased person’s effects. With two or three exceptiohs, 
the administrator is required to procure two persons as sureties, 
who sign a bond to the effect that the administrator will faith- 
fully administer the elfects according to law. 

In some instances the sureties are called upon to justify » that 
is, to depose on oath that they arc worth the amount of the 
penalty mentioned in the bond after payment of tlieir just debts. 
But in general, (although certainly advisable so as to subject 
them to a prosecution for false ^wearing,) the sureties are not 
called upon to declare whether they are worth the amount of 


(6) Let nothing be done in the good* of A* late of — in the parish of — , 

in the county of , deceased, ujiknown to E. F., proctor for John Thomas, 

(usually a fictitious name,) having interest. ” See thy further proceedings on such 
caveat, ptuf, 603* 

(c) Post, 603. (d) Ante, vol. i. 618, 610. 
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the penalty ; and in no case can they be required to state the 
particulars of their property as baM justifying in a superior Court 
at Westminster are compellable to do.(e) In which respect the 
practice of these Courts requires amendment, as it too fre- 
quently turns out that the sureties arc wholly insufficient, and 
the creditors or next of kin are without redress. ( f ) The form 
of the affidavit of the sureties is subscribed in the note, (g) 

A husband resident abroad may be directed, on th» appli- 
cation of creditors, to give justifying security resident within 
the jurisdiction, on his taking a grant of administration to his 
wife. (//) 

The preliminary proceeding generally adopted by parties 
having a right to contest ^the validity of u will, is to cause a 
caveat to be entered in the public registry of the Court of Pro- 
bate, claiming jurisdiction over the assets of the deceuscd as we 
have just noticed. This course prevents the executors therein 
named, or party applying for probate, from obtaining it, without 
first establishing the validity of the will 5 and should the party, 
who entered the caveat, decide upon opposing the will, then 
the person applying for the grant has to propound the same 
and give in an allegation, the contents of which are generally 
confined to stating oV pleading the making and executing the 
will, and the capacity of the deceased at the time of such exe- 
cution. The party opposing the validity of the will is then to 
give in his answer tpi oaihm to the allegation, and witnesses are 
examined in proof of the will. A response, or rather an allegation, 
pleading the facts and circumstances and grounds of contesting 
the validity of the will, is then given in, and when admitted, the 
atuwers of the adverse party on oath are directed by the Court 
to dc brought in by a time fixed. A counter plea, contradictory 
of the averments contained in the allegation of the party op- 
posing the will, or explanatory of circumstances therein men- 
tioned and pleaded, is given in by the party propounding. 

(c) 2 Phil. K. 280. (/) A* in Archbnhop of Canterbury v. Tappen, 8 B. & C. 150# 

( g ) In the goods of , deceased. 

Appeared personally E* F., of — - , in the parish of *■■■■■ ■ , in the county 

of — , and G. II., of — , in the parish of , In the county of , 

the proposed sureties for V. Z., the udmiufetrutor of all and singular the goods, chattels 

and credits of A. B. t late of , in the parish of , in the county vf 

, deceased, and made oath that they arc respectively worth the suui of ■ 

pounds after payment of their respective just debts. 

On the — day of - — , A. D. 1834, 

the said E. F. and G. II. were duly sworn 
to*the truth of aforegoing affidavit. 

Before me, 

- Surrogate. 

(A) In tht good i <f Noe/, *1 Hagg. Rep, 207 \ ante, 502, 50J. 


CHAP, V. 
Sacrr. X, 


Of proceedings 
on the caveat 
ami contesting 
the validity of a 
will. 


Form of affida- 
vit of sureties 
justifying* 
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Sty 

C^. x v. The answer o £ the opposing party is given on oath ; witnesses 
— — are examined on the severafcallegations ; then publication of 
their evidence takes place, and if it is not excepted to, the 
judge proceeds to hear and decide the cause. 


A tew point* 
relating to 
suits and pro* 
cecdings con- 
nected with 

J >robatc and 
e tiers of admi- 
nistration, &c. 


According to the practice of the Prerogative Court, the 
facts intended to be relied upon in support of any contested 
suit, ate set forth in a plea, which is termed an allegation, and 
then is submitted to the inspection of the counsel of the ad- 
verse party ; and if it appear to him objectionable either in 
form or substance, he opposes the admission of it. If the oppo- 
sition go to the substance of the allegation, and it is well founded, 
then the Court rejects it, by which mode of proceeding the 
suit is terminated withoqt going into any proof of the facts. {/) 
The Court of Arches attached to it has jurisdiction over all 
legacies charged upon or payable out of personal property, 
and when there is not any continuing trust, (g) In the Prero- 
gative Court all causes are sutnmury. (//) By the practice of the 
Prerogative Court, the general rule as to costs is, that a party 
failing in a cause should pay the costs ; but that rule is subject 
to the exception when the Court feel satisfied that proper 
grounds existed for making a claim. (/') 

As regards limited administration , the Prerogative Court of 
Canterbury will, on motion, grant an administration limited to 
assign a term in the diocese of A., the will of the deceased 
(who had no goods out of the diocese of B^xcept this satisfied 
term,) having been proved in the Court of B. f and the chain of 
executors being subsequently unbroken ; and it seems that a 
diocesan probate can give no authority nor continue any privity 
as to a satisfied term in another diocese : ( k ) and on petition die 
Prerogative Court granted a limited administration to assign a 
satisfied term even in another diocese. (/) 

Where a solicitor retained a will which he had prepared as a 
lien, and the Court of King’s Bench had granted a prohibition 
to the Prerogative Court, staying any proceeding under the 
will until the lien had been satisfied^hat Court nevertheless 
granted administration to the widow of the testator, limited 
to her sale of silks, which would deteriorate in value if they 


(f) Note to Thoivld v. Thorold , 1 Phil, gatire Court , 3d July, 1834, 

Rep, 1* (k) in goods of Mary Powell, 3 Hagg. 

(g) Orignion v. G Wanton, 1 Hagg, R. R. 195 ; and see Fowler v. Richards , 3 

535, Russ. 39. 

(h) Law's Ou git ton, 59. (/) Crosley v. Archdeacon of Sudbury, 

(i) Per Sir J. Nicholl in Cos v. His 3 ilagg. R, i97. 

Majssty*s Proctor and Lannatcy Preru- 
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should remain unsold, and to bring actions and dispose of <thd 
sale of stock. (7/1) w * 

In this Court summary applications are to be made for the 
delivery out of administration bonds executed in pursuance of 
the 22 & 23 Car. 2, c. 10, so as to enable the creditors or 
legatee or next of kin to proceed in an action at law in the 
name of the obligee (in the case of a prerogative administration, 
the Archbishop of Canterbury,) against the principal or sure- 
ties' for a breach or breaches of the condition, the form of 
which is prescribed by the statute 22 & 23 Car. 2, c. 10, s. 2, (»») 
viz. for five distinct acts ; — 1st. For the administrator’s making 
a perfect inventory of the deceased’s effects ; 2dly. His exhi- 
biting the same into the registry of the Court at or before a 
named day ; 3dly. Well and truly to administer, according to 
law, the effects that shall come to hand according to law, 
meaning duly to satisfy creditors in due order ; 4thly. To 


(to) In the goods of Wood, deceased, 
before Sir J. Nichuli, Prerogative Court, 
3d July, 1834. Dr. Lushingtou made an 
application to the Court in this case under 
the following circumstances : — The de- 
ceased, J\lr. Wood, of Manchester, died 
in the present year, leaving a will, dated 
ill 1831, in the possession of the solicitor 
who prepared it, Mr. Law, nml who re- 
fused to deliver it up, eon lend in p ihat he 
had 11 lien upon it. A monition had is- 
sued against him and he hfed been pro- 
nounced in contempt. On the 5th of 
June a rule nisi had been granted in the 
Court of King's lieneh, to shew cause 
why a writ in the nature of a prohibition 
should not issue to stay proceedings in 
this Court till the lien of Mr. I-aw was 
disdftrged, and which had been enlarged 
to the first day of next term, The only 
object of the rule was to protect the lien 
of Mr. Law ; but the effect of staying pro- 
ceedings altogether would be greatly 
to deteriorate the value of the property. 
The deceased had been a manufacturer 
and printer of cottons and other goods for 
„ home consumption, of which he left a con- 
siderable sIock, which was adapts to the 
fancy of purchasers, and unless sold in 
the season, the articles would be dete- 
riorated one half. Debts were also to be 
sued for and received. He submitted that 
the Court could grant a limited adminis- 
tration to dispose of the stock, to recover 
and pay debts, discharge the men, ami 
give up warehouses. 

Dr. Lushington said he remembered a 
case Jh which a similar application had 
been granted. A gentleman arrived from 
the West Indies with a large cargo of cot- 
ton, and he died almost immediately on his 
arrival. Evidence was found among his 


papers that a wilt had been made ; and 
the Court, on being applied to, granted a 
limited administration to sell the goods. 
A power to the same extent was sought in 
the present case, and also that the widow 
might be enabled to collect ill the ac- 
counts and apply them to the discharge 
of certain dt bis. 

Sir J. Nicholl said, the power to pay 
debts could not certainly be. grunted ; as, 
if it were, an undue preference might by 
possibility be given to some creditors ; 
and it was the duty of the Court to 
take care that nothing was done to pre- 
judice the party having the lien. 

Dr. Lushington hoped that the widow 
would, at all events, be permitted to dis- 
charge the warehousemen, and also to 
give up the warehouse, as very great ex- 
pense was at present unnecessarily in- 
curred. 

Sir J. Nichol, after some further dis- 
cussion, ordered that a limited adminis- 
tration should be granted to the widow, 
to enable her to collect the debts, and to 
bring actions for debts, and also to dispose 
of ibe stock in trade. 

I 11 another note of this case It was 
stated, that after argument by Mr. Fol- 
lett for Mr. Law, and Mr. Wightman lor 
Mrs. Wood, a prohibition wag actually 
•issued to the Prerogative Court, staying 
any proceedings under the will until the 
lieu had been satisfied, sed qiuere, As to 
whether a lien on an original will could 
exist, see Georges v. Georges , 18 Ves. 294; 
ante, vol.L 5l3,note ( n ), 

(») See the last construction of that 
statute and the condition of the bond in 
Archbishop of Canterbury v. Robertson, 5 
Tyrw. Rep. Each. 390 to 419. 


CHAP.V: 
Siscr. X. 


Application lor 
assignment of 
ad mi initiation 
bond, and ac- 
tion thereon* * 
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CHAP. V. make a true and just account of such his administration before 
StCT - x - a named dfty ; 5thly. To deWer and pay the residue, i.e. after 
satisfying creditors, as shall be decreed by the judge of the 
Court. It follows that the obligors may be sued if the admi- 
nistrator be guilty of a breach of cither of these stipulations; as 
if he do not duly administer the assets by paying creditors, and 
especially if he misapply or appropriate them to his own use ; 
or finally, if he be decreed to pay the residue to a named person 
or persons and neglect to do so. (o) And if an administrator 
has been guilty of a devastavit he may be sued in the name of 
the archbishop by a creditor or legatee, or next of kin, although 
there has not been any decree as to the residue, (p) And 
though it is stated that the Prerogative Court never requires 
an administrator to deliver an inventory or account before 
citation, and that the same is very seldom delivered until called 
for, (q) yet it has been held that a legatee or next of kin may 
assign a breach in not delivering a perfect inventory, and this 
even without citation ; ( r ) but then on such a breach the da- 
mages would probably be merely nominal. ( s ) 

We have seen that the right to call for a final inventory may 
be prejudiced, if not annulled, by delay in calling for it ; (<) 
and in a recent case it was held, that an application to the Pre- 
rogative Court to have the administration bond delivered out 
so as to sue at law thereon, after great delay, was too late ; (w) 


(o') The Archbishop of Canterbury v. 
Robertson, 3 Tyrw. llcp. 300, and cases 
there collected. 

(p) Id . ibid . ; Canterbury v. Howes, 
Cowp. R. 140 ; Folks* v. Dominiyue, *2 
Stra. 1137 ; Chilly's Col. Suit. 3*24. 

(<jf) Archbishop of Canterbury v. Robert- 
son , 3 Tyrw. 395 ; ante, vol. i. 517. 

(r) Oreensule v. Benson, 3 Atk. 2 5 ‘2 ; 
and sec Archbishop of Cuntei bunj v. IPii/- 
tlron, in K. B. U. if. 8 Feb. 1820, MS. ; 
ChU. Col. Suit. S*4, in notea. 

(•) Sec observations in Archbishop of 
Canterbury v. Robertson, 3 Tyrw. Hep. 
4t0 j but sec per Chambre, J., Plomcr v, 
Ross, 5 Taunt. S91. 

(t) Ante, vol. i. 517, note(g); Ritchie 
v. Rees, 1 Add. 144 * Pill v. IVoodhum, 
1 Hagg. R. *47. 

f u) Robson v. Leek and another, Freni- 
-* gauve Court, ^10 July, 183*1-. Sir John 
Nicholl gave sentence in this case, which 
was an application to have the administra- 
tion bond delivered out, iti order to its 

being sued upon in a court of law. The 
learned judge, after commenting upon the * 
reported cases, especially that of u The 
Archbishop of Canterbury against Howes,** 
Cowp. 140, was of opinion that this Court 
had a discretion to judge of the expe- 
diency of allowing the bond in such cases 


to be attended with ; and, considering the 
great lapse of time which had taken place 
in this case, during which no steps had 
been taken against the proper parties, and 
the irregularities in tho proceedings, he 
should decline complying with the appli- 
cation, and dismiss the parties proceeded 
against. He was the less reluctant to 
come to this decision, because, besides a 
Court of Appeal, the party making the 
application might have recourse to a Court 
of Law or a Court*of Equity. 

In //nut against Burton and Fauntleroy, 
which was a similar application, Sir John 
Nicholl distinguished that case from the 
last. Here the breach of the bond was 
apparent, for of four conditions three bad 
been violated. The delay of fourteen 
years was in some measure accounted for, 
and steps had been taken in Chancery. 
It was quite clear that there bad been a 
breach of the bond ; there was, therefore, 
prima fade ground for complying with the 
application ; and there feeing no sa&icient 
reason shewn to the contrary, the Court, 
he thought, was bound to allow the party 
to resort to a Court of Law for such redress 
as could be obtained by a suit upon the 
bond. He should therefore overrule the 
protest, and direct the bond to be deli- 
vered out 
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but in another case, where the delay was accounted! for, and 
there had been proceedings in Chancery, the appllbation a tic* 
ceeded.(x) Generally speaking, if it be made appear that an 
administration bond has been forfeited, it is the duty of the 
Court to enable a creditor, or legatee or next of kin to sue 
thereon in the name of the obligee, leaving the ultimate liability 
of the sureties to be tried in such suit, (y) If the assignment 
of the bond should be refused, the parties must have recourse 
to a Court of Law or Equity, and we have seen that when the 
estate is considerable the safest course is to file a bill in equity 
in the first instance, so as to secure the fund, (r) And as a 
Spiritual Court cannot try whether an administrator has paid a 
creditor his debt or not, or award payment thereof by him, but 
must take the account as it is sworn without further investiga- 
tion in that Court ; (o) it follows that when the correctness of 
the administrator’s account is disputed, the proceedings in a 
Court of Equity, where they can be examined into, are preferable. 

The archbishop has what is termed a Court of Faculties, 
which as it does not hold plea in an;/ suits, ought not, perhaps, 
strictly to be here mentioned ; but yet it may be proper to 
notice it, because it is in this Court that the rights to pews and 
monuments and other rights of burial, so interesting to indivi- 
duals and their relatives, nre created. It has also various other 
powers under 25 Hen. 8, c. 21, in granting licenses, dispensa- 
tions, faculties, &c. (e) Thus in the Peculiar Court of Canter- 
bury, a license and faculty may be obtained by executors for 
setting apart, appropriating and conferring a vault made in a 
church, “ for the use of a particular family, as long as they 
continue parishioners and inhabitants provided it appear to 
the Court that no injury will result to the rest of the pa* 
rishioners ; (d) and the obtaining such a faculty seems to be the 
only secure mode of appropriating a pew de novo. ( e ) If a 
faculty for annexing a pew to a messuage has been obtained by 
surprise and undue contrivance, it may be revoked on appeal to 
the Court of Arches. ( f ) 

(x) Hunt v. Burton and another, same sec JVyllie v. Mott, id. 34; Butt y. Jones, 
day, ace last note. • 2 Huge. 4-23 ; Rich v. UuthutU, 4 Hagg. 

y ) Devey ▼. Tapper, 3 Add. R. 68. 164; Fuller v. Lane , 2 Add. Rep. 419 ; 

(i) Ante, vol. i. 716 a, note (i)» and 1 Phil, Kcp. 232, 237 ; Jf 'oo/locombe v. 
552; Sharpies r. Sharpies, M'Clel. Rep. Ouldridge, 3 Add. R. 1. 

506. (e) Ante, vol. i. 50 to 52 ; Wyllie v. 

(o) Toller, 495; 3Tyrw. R. 409, n. (b). Mott, 1 Hagg. 39; Blake v. Osborne, 3 
(b> See in general, Com. Dig. Courts, Hagg. 726. 

N. 5. (/) Per Sir John NIchoil in Butt v. 

(e) Com. Dig. Courts, N. 5. Jones, 2 Hagg. 419. 

(d) Magnay v. Rector, 1 Hagg. 48; and 


tm 

CHAP. V. 
StOT. X. 


6. The Court of 
Faculties. (6) 
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CHAP, V. 
Sect. X.' 


Sect. XI. 

Of the Court of 
Admiralty, (h) 


So the obtaining a faculty is the only legal mode of erecting 
an orgafc i& a parish cJiureh, (g) or to level a church-yard, 
&C, (A) tte same law applies to monuments and vaults, (i) 


Sect. XI. — Of the Court of Admiralty. 


The Dh 1910ns and its Jurisdiction in 
general. 

I, When the Court has Jurisdiction, 
t. Jurisdiction in Cases of Torts. 

1. In a .Suit for a Sea Buttery. 

2. In a Suit for Collision of Ships. 

3. In a Suit for Possession of a Ship. 

4. I 11 a Suit foi Restitution of Goods 
niiaticnilv or illegally taken, but 
not us 1’rilC. 


*2. Jurisdiction in cases of Contracts 
express or implied. 

1 ^uits between Pait-Owncrs of u 
Ship 

% Suits for IMarinets* Wages. 

). Suits for Pilotage. 

4. Suits on Bottomry Bonds. 

*. Suits ami proceedings for Salvage, 
b. Wl< tk, 

II. When the Court has not Jurisdiction. 

III. Course of Proceedings in tins Court. 


The Court of Admiralty (also termed the Instance Court ) is 
a mere municipal tribunal, (/) perfectly distinct from the Prize 
Court, which is principally an international Court, existing only 
during war or until the litigations incident to war have becu 
brought to a conclusion, (/) although frequently confounded in 
consequence, perhaps, of the same judge usually pi-esiding in 
both Courts ; indeed it will be obsei ved, upon examination of the 
commission under which the Court of Ad mb ally proceeds, that 
the term prize is not once therein used, (m) It is a Courl 
principally for the detci ruination of /abate injiuics to prirate 
rights arising at sea or intimately connected with maritime sub- 
jects , the principal of which aie enumerated in a recent act, 2 
W. 4, c. 51, s. G, which removes all doubts as to the jurisdic- 
tion of the Vice- Admiralty Courts abtoad, and enables them to 
hear and determine suits for seamen's wages, pilotage, bot- 
tomry, damage to a ship by collision, contempt in breach of 
die regulations and instructions relating to his Majesty’s service 
at sea,(n ) salvage, and droits of Admit alt), when a ship or its 
master shall come within the local limits of the Vice-Admiralty 
Court abroad, and notwithstanding the cause of such action 


0?) Eeatcc v. Heitor of ( lapham, 

Hag*. 1*. 

(h) Shatye v. Snngiter t 3 Ilagg. vmj. 

(i) Seagti v. Bowie, 1 Adil. .>11. >5k 
(k) bee in general Clatke's Praxis , 5 

Bio. Com. 68* 0^, 1 0f> , line. Ab. Comt 
of Admiralty , Com. Dig. Court of Ad- 
miralty 

The jurisdiction, prictut and fies of 
the Vict-Admtralty I enils nftuwd aie set- 
tled by 2 Win, 4, c. 5) If a \ ict-Ad- 
imralty Court had no jurisdiction, then 


the Court of \dmiralt\ has no jurisdiction 
oil appeal. See the Hcrcuhs , 2 Dodson’s 
Ad. Hi p. oo 0. 

(0 Per Mr W in. Scott, 1 Dodtoi.** Ad. 
R<p* W. 100. 

(im ) Pci Cur. in la? Cam \ .E den, Dougl. 
ote. 

(tt) V \ ice \dmiralt\ t ourt abroad has 
no pmsdntion m a caust of breach 6f re- 
\ cnu< , unless under smm express statu- 
tory institution. Per Sir Win. Scott, The 
Hercules, 2 Dodson's Ad, R. 5^0. 
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arose elsewhere.’’ (o) The Vice-Adn)irajty C^ouyfts &pd CHAP. y. 

this Court as a Court of Appeal t&«? ej^piu, hays’ ^ throt. XI. 
seem, any original jurisdiction in revenge * cqsep, Uftnp-tipdgc, 
express statute, and by 40 G. 3, questions of tjiat nature mugF 
be tried where the offence was committed or the. .seizure 
made, (p) It has been observed by the higlieSt authority/ ott 
the question of the Jurisdiction of this “Court* that a great part 
of the powers given by the terms of the commission or patent 
of the judge of thd High Couit of Admit alty, are totally inope- 
rative, and that its active juusdiction, stands In Heed of the 
support of continued exercise and mage, (y) Indeed the com- 
mission has been natrowed lather than extended in jurisdiction 
by construction, (r) 

The ancient statutes, 13 Rich. 2, e. !>, I /> Rich. 2, c. 3, and 
2 II. 4% c. 11,(6) as well ftom the tecitals as their enactments, 

(o) 2 W X, c ol, s h (y) P< r ! * rtl Stowi II, in lj olio, 1 Ilugg. 

( p) I he f lei cities, if Dodson’s Ad K Ad It. >1 1 

}y 5 ( / ) Jtt »<) 0 . 

(s) 1 ho In st prohibits tlu ( ourt tf V linn ilt\ fioin iut< i mcddlm^ with in> imillcr 
done within the icilm but only 4 of a thing dt ik ujnn tlu c i i hi m i olid is to iht 
same elk Lf , ind the fluid it* infoius tin it gul ilioii l>\ ^ivim h m iiIdii on ih list 
to tht p irt\ lggritvtd h\ wrongful ass mipti n of pmsdutioh to rtcovtr double 
damages, and ten pounds to tlu king it att unit d 

li Hull l, t 5 \\ h it things tlu Vd miat(> an I Ins ihputv shill middle ~ 

Item Forismuth m i gu it mil t oinmon < tumour mil c mipknut liith In t n ofti nium * 

made be fort this turn, and yit is foi tint tht Adnnrds md tlu n diputus laid tluu 
sessions within divers pi iu s of tins it dm us well within iitithist is with ml, at 

cro k htng to (hem gic itu nithoiity tlu n lit Ion* < th to tluir ofhtt , in pit |<idtt< cm our 

lord the king md iht toiimmii li\ f tlu n dm, hi I in tlnin nshm^. tf divtrs fi m 

t lusts, and in dt strut ti m and imp< \ tn hm^ < f tl i c imtiit n p oph it is it forded md 

assented that the idnnrnls and t lit n dt putu s *h ill not tiittidic fi mi henceforth <f niiv 
thing doiu within tlu n dm but c ill \ of i Llnu^ thin up n tlu m i is it hall) lx in 

used in tlu turn ot tlu noble Pruitt king 1 dwmd, eimiilitlur of om lord the king 

that novv is 

loRith o, c X In w hat pi u t s tlu idunr d s piriMlu ti mi doth lie - Item At tl t 
gi eat and grievous complaint of all the commons mult to our hud tlu king m thin 
piescnt pirlmiuent fm that the aduurds md tluir ill p itus do licit it h to t lit m 
divtrs jurisdictions, franchises, md mni\ ollic r piohS put lining to our lord tin king, 
and to other lord*, cities and boroughs other thin they Acre wont or c light to have ot 
right, to the grt it oppiession md imp< \ trishtnt lit of til tit commons of flu Imd, 
and lnnderance and loss ot the 1 mg’s profits and of m »n\ otlx r I ods, (itus and bo- 
roughs through the rt aim, it is declared, oid lined md est lblishtd, tint of alt iiiiiinu 
of contracts, pit is and quarrels, md all otlnr tilings rising within the bodies of tlu 
counties, as well by hnd as by "Water, anti dsn of wicck of the sea, tlu Admiral s 
Court shall have no manner ot to 0 ni/uuc, power nor juiisdicl.oii but dl such tiMimo 
of < ontuuti, ptru and quaitels and all other things rising within the bod n s of t oiintfcs 
as will by land as by w itir as ifoit, an ! dso wrick i f iht se i, si ail lx tried, <h ter 
mintd, discussed and muttlud h> the l»ws ot tlu mid, uud not bib n noi hv tlic 
Admual nor Ins lit utenaut hi m> wise m vt t iht It s* r f tin th ith of t in m and if i 
tmuhom done in great ships bung and hoiuipg in tlu main stuim tf great rivers, 

OClIy beneath the budges of the saint rivei*^nigb to tilt St t, tori in lion* Oilier | lucts 
of the same rivers, the \dmirat shill Invt cogmriucc , ind also to arn si slops in tile 
great flutes for the gieat loyages of the king and of tlu rt dm, paving iIwhsh to the 
king all manner of forfeitures and piofits lh< i« of coming, and he shd! havt also juris* 
diction upon the said flofts during the said voyages only, saving always to the lords, 
cities and boroughs their liberties and frtuchists 

£ Hen. 4, c. 11. A remedy for him who is wrongfully pursued in the Court of Ad- 
miralty. — Item. Whereas in the statute nude at Westminster the thirteenth year 
of the said King Richard, amongst other things it is contained, that the admirals and 

VOD. II. O O 




fflO 


JURISDICTION OP SUPERIOR COURTS. 


CHAP. V. shew* how Much jealousy was anciently entertained of the juris- 

~ ttT ’ XI ’— diction of c this Court, and the late Lord Tenterden, in his 
admired work on Shipping, adverts to the flame of jealousy 
formerly prevailing in Westminster Hall against all the Courts 
at Doctors’ Commons, including as well the Spiritual as the 
Admiralty Courts. ( t ) Those jealousies however have long since 
subsided, and the same observations that have, we may remem- 
ber, been made respecting the Kcclesiastical Courts, equally 
apply to the modern judges of the High Court of Admiralty.(w) 
The successive judges of that Court, indeed, so far from 
evincing any desire improperly to assume jurisdiction which it 
has not, state it as an invariable maxim, that the Court is ex 
mero molu bound to reject what does not belong to its jurisdic- 
tion, (x) though in cases free from doubt it is also bound to 
exercise and not abdicate that jurisdiction with which it has 
been invested, and ought usefully and beneficially to employ on 
behalf of its suitors, (y) 

of ' M ri *( ’ T* lr f 1 * r * ^ ourt l las jurisdiction to try and determine most mart- 

Admiralty in time causes or suits for private injuries, which, although had 
Kt'iirrnj. the same transaction entirely occurred on shore, would in 

their nature have been of common law cognizance ; yet having 
been either committed on the high seas, or connected with 
maritime transactions, are therefore considered better to be 
examined and remedied in this peculiar Court, which, from its 
very constitution and practice, is better informed upon nautical 
subjects than any common law Court, especially as it has 
power to convene and have the assistance of two or more naval 
and other personages to assist its judgment. The statutes 
13 Rich. 2, c. !i, l !i Rich. 2, e.3, and ‘l lien. 4, c. II, however 
direct, that the admiral and his deputy shall not meddle with any 
thing but only things done upon the seas, and quarrels {quenelles 


tlicir deputies shall not intermeddle from thenceforth of any thing done within the 
realm, hut only of a thing done upon the sea, according as it hath been duly used in 
the time of the uoble King Edward, grandfather to the said King Richard, our said 
lord the king, will and granted), that the said statute be firmly holden and kept and put 
in due execution ; and moreover the same our lord the king by the. advice and assent 
of the lords spiritual and temporal, and at the prayer of the said commons, hath or- 
dained and established , that as touching Q pain to tn> set upon the admiral or his lieu- 
tenant that the statute and the common law be holden against them, and that he that 
leeloth himself grieved against the form of .the said statute, shall have his action by 
writ grounded upon the case against him that doth so pursue in the Admiral's Court, 
and recover his < double tiiinutgrs against the pursuant, aiul the same pursuant shall 
incur the pain of fen jioiii ids to the king for the pursuit so made if he be attainted. 

(I) Abbott, «ithed. 7? f ii.(p); uikImv (x) Per Sir William Scott in The Ha- 
ante, 307. rules, 2 Dodson's Ad. It, :>67, 377. 

(»*) Ati/e, this volume, .*>0? ; and see (v) Per Sir William Scott in Hercules, 
1 llagg. U.St.i, o l)od. Ad. R. 377. 
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or disputes) there arising, and therefore the Admiralty Court 
has properly no cognizance of any contract, or anything done 
within the body of any county either by land or by water 
(meaning rivers), uor strictly of any wreck of the sea, for that 
must be cast on land before it becomes a wreck ; (») and da- 
mages are recoverable for a wrongful suit in the Admiralty 
when it was not properly cognizable there, (a) 

But as to flotsam, jetsam and ligan, the Admiral hath juris- 
diction when they are in and upon the sea. (b) IP part of any 
contract or other cause of action have arisen upon the sen, and 
part upon the land, then the common law. excludes the Admi- 
ralty Court from its jurisdiction, for part belonging to one 
cognizance and part to another, the common or general law 
takes place of the particular, (r) and, therefore, though pure 
maritime acquisitions, which arc earned and become due on 
the high seas, as seamens wages, are proper objects of the 
Admiralty jurisdiction, even though the ordinary contract for 
them be made upon land,(r/) yet in general, if there be a con- 
tract made on shore or in a river in England, and to be exe- 
cuted upon the seas, as a charter-party or covenant that a ship 
shall sail to Jamaica ; or if a contract be made upon the sea 
to be performed in England, as a bond on ship board to pay 
money in London, these kind of mixed contracts belong not to 
Admiralty jurisdiction, but only to the Court of common 
law ; (e ) and it has been holdcn that the Admiralty Court 
cannot hold plea of any contract under sca/.(Jj But to these 
rules there are exceptions, and, therefore, we will consider 
more particularly the subjects of jurisdiction, which may be 
arranged under three general divisions, as 1. In cases of tort ; 
i!. In cases of contract ; and 3. The general practice or course 
of proceedings in the Admiralty Court, which may be con- 
sidered as constituting part of its jurisdiction, and rendering it 
very frequently expedient to resort to this Court in preference 
to any other. 

When observing upon the Ecclesiastical Court, we noticed 


(r) 5 Bla. Com. 106. 13ut sec as to 
wreck The Augusta, l Ilagg. At!. It. 16? 
ante, vol. i. 100. 

(«) 2 Hen. 4, c. 1 1. 

{h) $ Coke’s It. 106. 

(r) Co. Lit. 261. 

(</) 1 Vent. 146; sec further, past, 520, 


Seaman's Wages. 

(e) Ifol». 12; Ifitlc’n Hist. C. L. 35. 
In Omtrn v. Ilehden, 1 VVils. 101, Lcc,C. 
J. said, •* generally speaking the Court 
of Admiralty ha* no jurisdiction of mat- 
ters of contract done or made at land.’* 

(/) llob. 212. 
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1. Jurisdiction 
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battery. 


JURISDICTION OF SUERRIO^ COURTS. 

the ancient jealousies of the courts of law agaiostrall the Courts 
at Doctors’ Commons, - including the Admiralty Court,biit 
which have happily long subsided. (g) And, so far from the 
judges of the £ourt of, Admiralty now attempting to extend 
their jurisdiction, we find^a contrary disposition prevails;(A) 
and especially tlie Court reluctantly interferes when the rigid 
or title (as to a ship) is (he direct question to be deter- 
mine#; (i) and the Court is also reluctant to interfere when 
a more comprehensive suit connected with the cause is pending 
in the Court of Chancery, (k) though it will decide upon a 
mate’s claim to wages against a person who has assumed to 
act as owner or employed him, although there be a more ex- 
tensive suit in Chancery depending between contending owners 
to the actual property in the ship, (k) 

Formerly from the sentence of the Admiralty judge the ap- 
peal was to the Delegates, and then by special leave to a com- 
mission of review; but now, as those Courts of Appeal are 
abolished, the appeal is to the Judicial Committee of the Privy 
Council under the recent statute, (/) the provisions of which 
will be presently fully considered. 

1. The jurisdiction of the Court of Admiralty in cases of ; 
torts is confined to torts committed at sea, or at least committed 
on the water and within the jurisdiction of the Court of Admi- 
ralty, and are principally suits for, 1. Sea batteries; 2. For col- 
lision of ships; 0. For restitution of possession of a ship 
where there is no bona Jide claim for withholding it ; and 4, 
Suits for piratical and illegal takings at sea. 

A suit may be instituted in the Admiralty not only by a 
sailor or other officer or person employed on board a ship 
during a voyage, against the captain or master, or other person 
on board the same ship, or against a person on board another 
ship, for an assault and battery, but even by a passenger 
against tlie master, when the injury was committed during a 
voyage or on the high seas.(7«) In Courts of law, upon a special 
affidavit of a serious battery, and that the party who committed 


(g) Ante, 307 ; ami Abbott’s Laws of (k) Ter Lord Stowell in St. John t 
Shipping, 4th ed. 7*2, n. (/>). i Hogg. Ad. R. 337. 

# (h) See cases in notes infra ; and per (/) 3 6c 4 W. 4, c. 41, post* ** The Ju - 
Sir William Scott, 4 Rob. 75, 76. dicitit Committee of the Privy Council.” 

(i) Per Low! Stowell in Pitt , X llagg. (m) The Rttckers, 4 Rob. 73. 

AJ. R. 243, 244« 
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it is about to leave the kingdom', a judge will s6faetiihl4 : hi&ke' 
ih order to hold flie party to bail, and he Will be aArest&( ‘anti S * CT ‘* t “ 
obliged to find bail, and the action will be tried by a jury,’ ahd 
that in the usual course.^ But If an order to lidft to bail should 
be refused, then it may be preferable^ when the party guilty of 
the battery is the owner or master of the vessel on bohrd which 
the battery was committed, to proceed in the Court of Admi- 
ralty, when it is of course to issue a warrant to arrest the 
master, and he may be compelled to find bail, (as for instance to 
the amount of .^OO or other sum,) and thereupon the plaintiff* 
is to libel the defendant in that Court, and the judge, after exa- '• 
mining the evidence, may himself award damages, or he may, 
if he think fit, convene a jury to assist him,(o) and the suc- 
cessful party is entitled to costs. {p) In a case of this nature 
the libel should not impute to the master or owner any criminal 
charge, as an imputation of subornation of perjury, and if it 
do, it must be erased. (y) In a similar suit by a mariner 
against the master, Lord Stowell adjudged £ 1 20 and expenses 
of the suit ; and that case establishes that a suit in this Court, 
when the witnesses are staying in this country only a short 
time, is preferable to an action in a Court of Law, and this, 
notwithstanding the assistance of the recent enactment enforc- 
ing the examination of witnesses on interrogatories when they 
arc about to leave the kingdom, (r) In such a suit an exceptive 
allegation may be admitted, viz. that a witness who had sworn 
to the battery had since deposed before a magistrate in a man- 
ner confessing his previous perjury, and that he lias since gone 
abroad, (s) 

A suit may also be instituted with advantage in this Court 2. Suits for u»U 
for damage occasioned by one ship running foul of another ft) l,,l ' m 
although it is more usual to proceed by action in the temporal 
Courts. There are sothe peculiarities and advantages attending 
a suit in this Court, which may render it sometimes prefer- 
able to proceed here, though when it is expected that there 
will be much contrariety in the evidence and some difficulty in 
eliciting the truth, the advantage arising from the examination 
of witnesses viva voce before a jury iriay render it advisable to 
proceed by action. The owner of a damaged vessel may in- 


( 0 ) The Ruckers , A.D. 1801, 4 Rob. 
73, 74. n. (a). 

(;>) Ibid. 76, i». 

(q) Ibid. 76. 

(r) Enchantress , 1 Hdgg. Ad. U. 305, 


A.D. 1825. 

(s) Cent ur wn, 1 Hagg. Ad. R. J62. 
(0 See full observations of Lord Slovtelf 
in Dundee , l llagg. Ad. R. 109, 121. 
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stitute a suit in the Instance Court against the owners of the 
vessel that* occasioned the damage, to recover compensation and 
costs; and if the question to be examined should depend 
much upon technical skill and experience in navigation, the 
parties may, with the permission of the judge, apply for and 
obtain the assistance of two or more Trinity Masters , who will, 
at the request of the Court, after hearing all the evidence on 
each side in open Court, at the desire of the judge, state the 
impression which the evidence has made upon them as to which 
of the ships or parties was to blame and in what respects ; 
whereupon the judge, so assisted, will form his own independent 
judgment and decide accordingly. ( n ) In the case of the 
Woodtop , Sims, (,c) Sir Wm. Scott thus distinctly stated the 
legal classification of collisions of this nature. “ There arc 
four possibilities under which an accident of this sort may 
occur. In the Jirst place it may happen without blame being 
imputable to either party ; as where the loss is occasioned by 
any other vis major , in that case the misfortune must be borne 
by the party ou whom it happens td> light; the other not being 
responsible to him in any degree. Secondly, a misfortune of 
this kind may arise where both parties are to blame, where 
there has been a want of due diligence or of skill on both sides , 
in such a case the rule of law is that the loss must be appor- 
tioned between them, as having been occasioned by the fault of 
both of them. Thirdly, it may happen by the misconduct of 
the suffering party only; and then the rule is that the sujjcrer 
must bear bis own burthen. Lastly, it may have been the 
fault of the ship which ran the other down, and in this case the 
injured party would be entitled to an entire compensation from 
the other.” It is further a general rule that “ the law im- 
poses upon the vessel having the wind free, the obligation of 
taking proper measures to get out of the way of a vessel that is 
close hauled , and of shewing that it has done so, and if not, the 
owners of it arc responsible for the loss which ensues, (a:) It 
frequently happens in cases of this kind that there is great dis- 
cordance of evidence as to the facts upon which the Court has 
to form its decision. The testimony of the witnesses is apt to 
be discoloured- by their feelings and by the interest which they 
take in the success of the cause, and the Court too frequently 
has to decide upon great diversities of statement as to the 
courses the vessels were steering, or the quarter from which 


(n) 77u* Thames , 5 Rob. 34. > to ;U l 3. 

(*) The Hint, LhuU. Ailm. R. Gj. 
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the wind was blowing, at the time when the accident occurred. 
In these cases the course of proceeding in Court is for the wit- - 
nesses on each side to give their testimony, which is considered 
by two, at least. Trinity Masters, who assist <»thc Court and 
slate their opiuiou upon the testimony which vessel was to 
blame, and then the admiralty judge gives judgment. In a 
cause of collision against a steam vessel, the Court, assisted by 
Trinity Masters, pronounced for damages and costs, holding 
that a steam vessel, not receiving her impetus from sails, but 
from steam, is or ought to be more under command, and mani- 
festly having seen the other vessel, was to blame. (;) It should 
seem that usually steam bunts should generally go to the star- 
board ;(:) whilst the general rule of navigation is, that when 
other ships are crossing each other in opposite directions, and 
there is the least doubt of their going clear, the ship on tl\e 
starboard tack is to persevere in her course, while that on the 
larboard is to bear up or keep more away from the wind. 

When it is doubtful which vessel was to blame, or whether 
such a degree of blame may not be- imputable to each ns to 
render it dillicult to decide who, if either, ought to make com* 
pciisation, then it seems to he preferable to proceed in the 
Court of Admiralty, because if it should then appear that the 
navigators of both the ships were equally to blame, but that 
only one was materially damaged, this Court has a peculiar and 
singular jurisdiction, to decree that the owners of each vessel 
shall make good a moiety of the entire damage, («) although in 
a Court of law, when the mischief done was the result of the 
combined neglect of both parties, both are in statu quo, and 
neither could recover any compensation from the other. ( b ) 

When the ship that has occasioned the damage is foreign, 
or the owner or person to be sued resides abroad or is insolvent, 
so that a verdict at law for damages might not be enforced, it is 
certainly preferable tfe proceed in this Court, because here, by 
the usual course of proceeding, the suit is initiated by arrest of 
the ship , tackle, apparel and furniture ; and the security of such 
property will not be removed excepting upon the terms of ade- 
quate bail to answer for the liability of the stores as well its of 
the ship ; (c) and the statute 1 8t 2 G. <!•/ e. 75, allowing a sum- 
mary proceeding and .arrest of a ship in cage of collision, ex- 
tends as well to foreign as to British ships, and so docs the 


(z)* Shannon, 2 llagg. Adm. It. 173, * Exchequer, 85. 

(а) Ante, 514 \ Hay v, Le Neve, 2 Shaw* (r) Per Lord Stow ell, in Dundee, 1 

401 to 405. Ilagg. Adm. It. 124, 125# 

(б) Vernal v, Gardner, 3 Tyu Kep. 
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fcttftP. v. Pilot Act, G G. 4, c. 125, s. 55, protect the owner and master 

. ”gcT . of a foreign ship from liability, when he has duly conformed to 

that act by taking a regular pilot on board. ( d ) But if a col- 
lision take place in a river, or within the body of any county, then 
no suit in the Admiralty Court would be sustainable, but that 
Court on protest would decline to interfere, or a prohibition 
from the King’s Bench might be issued. ( e ) In suits for colli- 
sion the crew of the ship charged with the damage are admitted 
as witnesses from necessity, (f) 


X In a suit for 
juries* ion of it 
ship. 


•‘idly. To a limited extent the Instance Court has jurisdiction, 
upon a suit instituted therein, to put a claimant, having a clear 
and indisputable title, into possession of a ship, independently 
of cases between part-owners, presently noticed. (#) Sir Wm. 
Scott, in a modern case, stated the history and limits of this 
jurisdiction. lie observed, “ it is certainly true that this Court 
did formerly entertain questions of title to a much greater extent 
than it has lately been in the habit of doing. In former times, 
indeed, it decided without reserve upon all questions of dis- 
puted title which the parties thought proper to bring before it 
for adjudication. After the Restoration, however, it was in- 
formed by other Courts, that such matters were not properly 
cognizable here, and since that time k has been very abste- 
mious in the interposition of its authority. However, the juris- 
diction over causes of possession was still retained, and although 
the higher tribunals of the country denied the right of this 
Court to interfere on mere questions of disputed title , no inti- 
mation was ever given by them that the Court must abandon 
its jurisdiction over causes of possession. If a question of title 
occur incidentally in a cause of possession, it then becomes 
necessary for the Court to inquire into the title, at least so far 
as to satisfy itself that it may safely decree possession to the 
party seeking it. The mere averment by one of the parties 
that there is a conflicting claim of title, which may be perhaps a 
mere cobweb title , does not arrest the progress of the cause* 
but the Court may so far inquire into the pretended title, as to 
ascertain whether it be bona fide founded on probabilities or 
merely colourable, and if the latter, the Court may decree pos- 
session to the other party/' (//) * 


<d) Christiana, 2 H«gg. Adm.“R. 183. 
(t) I'ubUc Opinion, 2 Ilagg. Adui. K. 

(./ ) Catherine of Dover, 2 Hagg. Adra. 
It. 145. 

($) The H’ «rrwr,2 Dods. Adtn. It. 288 ; 


post, 5 17, 510. 

(ii) LI. 288, 289. This doctrine, that a 
were cokurable assertion is not to preclude 
a justice of the peace or the Court from 
proceeding, is adopted at law as in the in- 
stance of church rates, ante, 473. 
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By the very learned judgment of Sir W. Scott, it appears 
that the Court of Admiralty has authority to entertain a civil 
suit or intervening claim for the restitution# f goods, (technically 
called fur the point of restitution,) taken piratical fy on the high 
seas or otherwise than under colour of capture. (*) He observ- 
ed, “ now that this Court had originally cognizance of all 
wrongs, in short, of all transactions civil and criminal upon the 
high seas in which its own subjects were concerned, is no sub- 
ject of controversy, for all history of English law supports it. 
In the reign of King Henry Ylll. (~8 II. 8, c. 15,) its criminal 
jurisdiction was in a great part removed by statute to a mixt 
commission, where it still continues to reside, and under which 
separately criminal offences at sea are still tried and decided. But 
that was the only part so removed, and the civil cognizance over 
piracy, which was not a felony at common law but only a mis- 
demeanour not merging the civil remedy, remained cognizable in 
and remediable by this Court, especially in favour of the suits 
of foreigners. And if goods are taken pirutically at sea, though 
sold afterwards at land, the Court of Admiralty here has cog- 
nizancc thereof and may award restitution to the original owner, 
as well against the original spoliator as against the pur- 
chaser, ”(/*) and even without a previous conviction of the piracy, 
the original owner may proceed in a suit for restitution. (/) .In 
case, therefore, of an illegal tnking of a ship or goods at sea or 
abroad, a British subject or a foreigner may, on application to 
this Court upon attestations, move for and obtain a warrant of 
arrest of the property in a cause of piracy civil and maritime, 
or of its proceeds, in a cause of spoliation civil and maritime. (m) 


CHARY. ^ 


4. In a suit for 
flic restitution 
goods piraiicatty 
or illegally taken 
on the hij»h seas 
nut as pruc in 
lawful war. 


2 . The jurisdiction of the Court of Admiralty in cases of 2 . Jurixliciiiin 
contracts, express or implied, when they are of a maritime a<i ni?r»it < y l» 
nature, is also extensive, as 1st, Between part-owners of a ship : c,t!,csof con- 

irarts express or 

Jidly, Suits for marmers and officers wages', .Jrdly, tsuits for implied. 
pilotage ; 4thly, Suits on bottomry bonds and respondentia 
bonds ; and 5th ly, Suits for salvage and relating to wreck. 


1. The jurisdiction of the Court of Admiralty between part* i . Tart-owner* 
owners of British ships is in some respects concurrent with that ot a * h,p * 
of the Court of Chancery, and In many cases preferable, though 
in others not so. When the extent of the shares of several co- 


(i) The Hercules , 2 Dodson’s Ad, R. Inst. 152. 

369. (ro) The Hercules, 2 Dodson’s Ad. R. 

(!) Id. 371 to 377, Egglefietd's Case, 368, 377. 

1 Vent, 173 ; 2 Keb. 82b j Ptk iye*s (n) See observations of Sir C, Robin- 

Case, Bolst. 327 ; 4 Inst. 152. son as to part-owners of a ship in general, 

(I) 3 Bulst. 27 ; It v. Marsh , and 4 2 Hagg. Ad. R. 276 to 281. 
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owners of a ship is fixed or agreed, the Court of Admiralty is, 
we have seen, (o) open ull the year round to an application by 
one or more of seve^l part-owners to restrain the others, whe- 
ther they constitute a majority or an equal number in interest, 
from sending the ship on a voyage without the consent of the 
applicant, until they have given adequate security to the extent 
of the value of the interest of the applicant opposing such voy- 
age, and so as to secure him in case the ship should not safely 
return, (p) at least to some port in England; (<7) and previous to 
taking the security, the value of each agreed share may be ascer- 
tained by the marshal of the Court, and which may on affidavit 
be impeached and increased so us to obtain higher security ; (r) 
and if the ship should* be • lost the Court of Admiralty would 
immediately enforce the payment of the stipulated sum with 
costs, without regard to any other disputed account between 
the owners ; (s) though possibly if it could be shewn that the 
applicant had occasioned the loss, that circumstance might in- 
duce the Court to suspend adjudication opimmediatc payment. (I) 
The applicant, in such a case, will not be liable to any part of 
the expenses of the outfit , nor on the other hand will he be 
entitled to any earnings of the ship during the voyage. («) We 
have seen that applications of this nature arc considered not to 
be,advisablc excepting in cases of long voyages, and not to be 
expedient when only short or existing voyages are proposed; 
however there may be exceptions, (a*) An application of this 
nature may not only be made against an admitted part-owner, 
but also by a claimant of an entire vessel or shai’c against a 
person whom he insists has no interest and is a mere wrong- 
doer. (y) 

The course of proceeding is to obtain a tear rant to arrest the 
ship, whereupon, unless the required security be given, she will 
remain secured in port.(z) If no security be given, then the 
only course is to file a bill in equity to compel an arrangement 
between the owners ; for the Court of Admiralty has no power 
over the accounts relative to the ship or to decree a sale of the 
shares, and it has Indeed been supposed that even the Court of 
Chancery has no such power, (a) If the minority happen to 


( 0 ) /lute, vol, i. 717. 

(v) Per Lee, C. J.» OuAfen v. Jf/iMcn, 
1 WUs* 101 ; Abbott, 4 cd. 71, 75, ami 
per Ld. Stowetl in A polk, 1 Hagg. Ad. 
K. 306, Sit. But in the I'gyptiem *e, 
Varkmans, 1 Hagg. Ad. R. 546, <i decree 
of possession was refused to a mere moiety 
owner. 

(y) Margaret. *5 Hagg* Ad* R. 275* 

(r) lb, iu notes. 


(s) Apollo, 1 Hagg. Ad. R. 306 to 320. 
(0 lb. 316, 317. 

(t*) .4 hom. Chan. Cas. 36 ; Boyon v. 

Cortli, o3 ; Abbott, 71. 

(i) Ante, vol. i. 717, 718. 

(v) Hlanchanl , 2 B. 6c C. 241 j 3 DowL 
& R. 177, S. C. 

(s) Abbott, 71. 

(a) The Margaret, 2 Hagg, Ad, R. 27 7 ; 
but see ante, toI. i. 718. 
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have possession of a ship and refuse to employ it, then the 
majority also may by a similar warrant obtaiu possession of it, 
and send it to sea upon giving such security. (It) But after a 
decree of possession, and such decree had been executed, the 
Court of Admiralty declined to interfere further by attachment, 
on the ground that the decree had been only formally and not 
beneficially complied with, and left the complaining part-owner 
to seek his remedy for perfect possession elsewhere, i. c. in . 
Chancery ; and therefore it would seem, that in such disputes 
and hostile cases a proceeding in a Court of Equity is a more 
complete remedy, (c) 

If the amount of the respective shares be a subject in dis- 
pute, (i. e. whether the claimant be entitled to a third, or fourth, 
or other share, and not merely the value of a share,) then the 
Court of Admiralty will not interfere, and the proper course is 
to tile a bill in Chancery and pray an injunction, restraining the 
sailing of the ship till the amount of the share, for which 
security is to be given; shall have been ascertained, and which 
will probably be referred to a master in Chancery. (</) 

Au application, either to the Court of Admiralty for security 
or to the Court of Chancery fur an injunction, should be made 
promptly or it will not succeed, (e) Hut if promptly made it 
will not be refused, and an injunction may be obtained in five 
days or less.^') But the Court of Admiralty does not inter- 
fere in cases of adverse title , or in favour of a mortgagee of a 
ship who has neglected to take possession ; (g) and the Court of 
Admiralty will not entertain a suit of this nature between 
foreign owners of a foreign ship, because the foreign law fre- 
quently varies from the English law ; (h) unless the ambussudor 
or representative of the foreign state has consented to the pro- 
ceeding. (i) 

Nor has the Court of Admiralty any jurisdiction to compel 
the sale of a share in a ship, and if the enforcement of such 
sale should form part of the object of a suit in that Court, the 
Court of King’s Bench would pro tanto grant a prohibition. (A) 
Nor has this Court any jurisdiction as regards the settlement of 
accounts between part-owners or partners. (/) 


(b) Abbott, 72. ( g ) Christiana, 2 Dodson V Ad. R. I li.i. 

(i*) John of London, 1 Hag g. Ad. l\, (Ji) Joham v. Seigmurd, 1 Kdw. Ad* U. 

312 ; The Maigttrrt, 2 Ad. K. 277. 242. 

(d) Holy v. ( » oodton , 2 Mcriv. 77; (i) Lee Heater, 1 Dodson's Ad. li. 22. 

Abbott, 75 ; ante, vot. i. 716. (/<) Per Lee, C- J. # in Ouston v. llcbden, 

(l) Christie v. Craig, 2 {dertv. 137; l Wib. 101; Abbott, 74. 
ante, vol. i. 717, ( i ) lYr Ld. Stowcll, Apollo, 1 Ha^g. 

(/ ) Apollo, 1 Hagg. Ad. II. 307 j ante , Ad. R, 313. 

\ul. i. 71 7. 
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CHAP. V. 
Sect. X I. 

2. Soils for rna* 
riners’wagcs^m) 


% Although mariners' wages are recoverable by action at 
law,(n) and*by other more summary means, (o) yet the Court oj 
Admiralty is in many cases the preferable tribunal, particularly 
when there are several seamen unpaid, or where the owners 
of the vessel are insolvent ; for “ all the seamen and officers, 
excepting the captain or master of a British vessel, may either 
singly or jointly sue in this Court, and may arrest the ship by 
its process as a security for their demand, or the proceeds re- 
maining in the registry and they may also cite the master or 
the owners personally to answer their suit in this Court, and 
this although their wages were contracted for by the usual 
ships’ articles in England, (/>) It was so decided, as regards 
a written agreement for wages signed in England before any 
enactment ; (y) and as well the statute requiring a written 
agreement in the case of a foreign voyage, (r) as that which 
requires such an agreement in cases of certain vessels employed 
in the coasting trade, (s) contain a clause that no seaman shall, 
by signing such agreement, be deprived of any means of re- 
covery of wages against any ship , or the master or owners, 
which he then had ; and the Court of Admiralty being a Court 
of Equity docs not consider the words in the ship's articles 
“ binding and conclusive," in ~ G. 2, c. 36, sec. 2, as applica- 
ble to mariners’ contracts of a special nature, and they are to 
be construed most liberally and equitably in favour of seamen, 
so notoriously ignorant and careless of technical enactments, it) 
It has been observed that suits for wages due to mariners of 
our own country have been said to be entertained by the Court 
of Admiralty more from a kind of toleration; founded upon the 
general convenience of the practice, than by any direct juris- 
diction properly belonging to it, although the exercise of such 
a jurisdiction had existed from the very first establishment of 
such a Court («). But if there be a formal And special con- 
tract out of the usual form, and by deed, then a prohibition 
might be obtained if applied for in due time, so as to prevent 
the suit on such deed from being prosecuted in the Admiralty 


(m) We shall not here attempt to state 
the whole law relative to seamen's wages, 
and when or not they arc forfeited by de- 
sertion , See., for which see ante , vol. i. 73, 
74; Abbott on Shipping, and Haggard's 
and Dodson's Admiralty Reports, Indexes, 
tit. Wages. 

(f») 3 Bos. & Pul. 102, Young v. Ni- 
cholas, 1 Hagg. Ad. R. 201. 

(o) 59 G. 3. c. 56. 

( p ) Ragg v. Kings, 2 Stra. 858; 1 
Barnard. 207 ; Cltty v. Sneti grave, Salk. 
33; 1 Ld. Ray iu. 576; 12 "Mod. 405 j 


Garth. 518 ; Read v. Chapman , 2 Stra. 
937 } The Favorite de Jersey , 2 Rob# R, 
252 ; Bins r. Parre, 2 Ld. Raym. 1206 ; 
L 1 Holt on Shipping, 462 ; Abbott, 476. 

(</) Bins v. Parre, 2 Ld. Raym. 1206 ; 
Mariners * Case, 8 Mod. 379 ; Abbott, 
478. 

(r) 2 G. 2, c. 36, s. 8. 

(s) 31 G. 3, c. 39, s. 6 ; Abbott, 478. 
(f) Minerva, 1 Hagg. Ad. R. 356, 

557. 

(«) Per Sir W. Scott, The Courtney, 1 
Edwards' Ad. R. 240. 
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Court, unless there have been fraud or deceit | (x) and no 
Court of Admiralty has jurisdiction over cases «of seamen’s . 
wages when founded on special and extraordinary contracts, 
as to be paid part in the produce of a whaling voyage, (y) 

Seamen’s wages constitute so effectual a charge upon the 
vessel , that the Court of Admiralty may enforce payment of 
wages earned by a British mariner under a contract with the 
British owner of a ship, although the ship itself, previous to 
its return to this country, may have been transferred to a fo- 
reigner in a distant part of the world, especially if the transfer 
was merely colourable ; and this notwithstanding the seamen 
had executed bonds not to require the wages abroad, nor un- 
less the ship returned to England, (z) ; r And the circumstance 
of a vessel being employed as a post office packet constitutes 
no protection from arrest in a suit for mariners’ wages,* espe- 
cially if the post office raise no objection to the proceeding as 
injurious to the interests of the public ; (a) and if the ship has 
been disposed of, and its proceeds remain in the registry of 
the Court, then the suit may bo against such proceeds, (ft) It 
should seem also that although a ship may be in custody of 
the sheriff under a fieri facias, yet the seamen or the mate and 
several of them may institute a suit for their wages in tlio 
Court of Admiralty and have the vessel arrested under a war- 
rant issued from that Court, so as at least to prevent any surplus 
that would otherwise be paid to the owner from being paid over 
to him, but still subject to the just claim of the execution credi- 
tor ; and the Court of King’s Bench will not grant a rule calling 
on the marshal of the High Court of Admiralty to pay over the 
amount of the sum indorsed on the writ of execution to be 
levied, though the Court of Admiralty itself, or the Delegates, 
(or now the Judicial Committee of the Privy Council,) would 
decree to that effect, (c) 

Seamen arc not confined in their suits in the Admiralty 
Courts merely to actual service at sea, but may also proceed 
there for their wages earned in rigging and fitting out a ship 
for a voyage. (J) They may also sue here for wages of a coasting 
voyage, or for navigating a vessel from one part of England 

to another ; ( e ) and if the subject come collaterally before this 

• 

(x) 1 Edwards' Ad. R. 240, note ( e ) ; (6) Sydney Cove, 2 Dods. Ad. R. 11. 

* Dods. Ad. H. 12 ; Abbott, 480, 483. (c) Flora, l llagg. Ad. R. 298. 

(y) The Sydney Cove, 2 Dods. Ad. (d) Wills v. Osman, $ Ld. Raym. 

R. if. " ‘ 1044 ; 6 Mod. 238 ; Sayer, 127. 

(0 Juliana, 2 Dods. Ad. R. 504. (e) 1 Vent. ;343. 

(a) Lord Hobart , 2 Dods. Ad. R» 100. 
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CHAP. V. Court in a suit in other respects properly instituted there, the 
Sect. XI. Court may decide whether a place at which a ship has arrived 
was such a determination of the voyage as to entitle the seamen 
to wages. (/) 

Foreign seamen , whose ship is in a British port, may institute 
their suit against such ship or owner for wages in the Admi- 
ralty Court here, with the same advantages as British seamen, 
hut not so if they were hired under a special contract referring 
to their own foreign law, especially if that law or their own 
stipulation precludes them from suing their captain for wages 
elsewhere than in their own country, (g) It is usual however 
in the case of foreign seamen instituting a suit for wages in 
this Court against the ship and owners, to obtain and verify 
the consent of the foreign ambassador or consul, (h) But the 
Admfifalty Court here will not entertain a suit for three months' 
wages* in advance in a foreign port under a particular stipula- 
tion to that effect. (/) 

As instances of such suits being sustainable by officers be- 
sides the ordinary seamen, ( k ) are suits by boatswains, (/) ships’ 
carpenters, (tn) surgeons, (though recently doubted,) (w) or the 
chief or other mate ; (o) and a mate, who during a voyage be- 
came master by the capture of the former master, was allowed 
to sue in this Instance Court for his wages as mate for the 
whole time, on the ground that his rights as mate were not 
merged, though as to any additional remuneration after he be- 
came master that must be recovered in a court of law ; ( p) and 
if a second mate, pending a voyage, succeed to the office of 
chief mntc, his wages are to increase accordingly, and an al- 
teration in the ship’s articles is not absolutely necessary to sup- 
port his title. (<y) And a suit in the Court of Admiralty may 
bo sustained for subtraction of wages, by a mate against persons 
who had represented themselves to him as owners of the ship, 
nlthough there was a pending suit in chancery respecting a 

(/) lirown V. Haiti, a Ld. Itnyw. neo observations of Sir \V. Scott, the Ieird 
1 247. Hobart, 2 Duds. Ad. R. 104. 

Of) Tkc Courtney, English, 1 Edws. (n) Mills v. Long, Saver, 136, sed 
Ad. It. 239 ; Johnson v. Muckitlson, 3 quart ; sec Iusrd H.sbart,~3 Dods. Ad. 
f'ampb. '16: Diekman v. Unison, ibid. ft. 101, 10,>, and note. 

‘i!K> ; 1 Holt, 40-1. (i>) tSaqlcy v. Grant, 1 Ld. Un\m. 

(fc) Frederick, 1 Hagg. Ad. It. 138, a6S2 | Salk, it ; lleatl v. Chapman, 1 Ld. 
140, and cases there cited; The Courtney, Itayin. 937; The Favorite, 2 Rob. §37 ; 

1 Kilns. Ad. It. §33. Jiobinett, ibid. §61 ; The Lord Hobart, ti 

(i) Courtliest, 1 Edws. Ad, It. §39. Dods. Ad. It. 104. 

(k) Abbott, 476. (/i) The Favorite, § Rob. R. §32 ; The 

(l) King v. Hogg, 2 Sira. 8;‘»C ; 1 Rar- Ikitavia, § Dods. Ad. R. SOS. 

Hard. 297. (q) Providence, t Ilagg. Ad. R. 391. 

(m) It'hccier v. Thomson, 1 Stra. 707 ; 
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contest who were really entitled as owners, (r) And a female 
who assumes the garb and appearance of a sailor, and is hired 
as such, may, in the absence of fraud, recover stipulated or 
reasonable wages precisely as a male seaman, (s) 

But it has been repeatedly decided that a master of a vessel 
cannot proceed for his wages in this Court, because he is sup- 
posed to stand on the security of his personal contract with his 
owner, not relating to the bottom of «thc ship. (1) But even in 
the case of the master, if he have obtained a sentence in the 
Court of Admiralty upon the usual allegation stating that he was 
hired within the jurisdiction of that Court, the Courts of West- 
minster Hall will not prohibit the execution of the sentence, 
for the motion for a prohibition should have been made at an 
earlier period. («) If a master of ji ship improperly sue in the 
Admiralty Court for his wages, and thereupon a prohibition 
issue upon a suggestion that the contract for wages was*made 
on land, the Court of King’s Bench will not compel the de- 
fendant to find special bail to the action in that Court, (a-) 

In a mariner’s suit for wages every question of right to the 
same and of forfeiture thereof by desertion, (tj) mutiny, or in- 
solent expressions and acts of mutinous tendency not apologized 
for, (:) may arise, and be discussed and determined in this 
Court, some of which we have adverted to, and we have scon 
that a master not providing adequate food is a sufficient cause 
for leaving the vessel without forfeiting wages, (a) A single 
act of intemperance or misconduct will not in, general forfeit the 
wages even of a mate or other ship’s officer, it must be a habit 
to produce that effect ; (6) and impressment is not equivalent to 
desertion unless collusively obtained, and the mariner is en- 
titled to wages for the time he actually served, and indeed for 
the whole time, if ho can prove that the master maliciously 
caused him to be impressed, (c) In a suit by a mate for wages 
it has been recently decided, that if a part of the cargo has 
been lost by his negligence or improper interference, the owners 


(r) St. John, 1 Ilagg. Ad. R. 334. 

(s) Jane and Matilda , 1 Hagg. AcL R. 
1B7, where Lord Stowell gives a spirited 

detail of the valuable public services that 
have been performed by females. 

(i) Per Sir W. Scott, in the Favorite, 
% Rob. 237 ; I3ac. Abr. Prohibition, B. ; 
Clay v. Melgrave , 3 T. U. 315 ; Wclthin- 
son v. Ormsly , ibid, 

(u) Barber v. Wharton, 2 Ld. Ray in. 
1452 ; Huggin v. Bennett, 4 Burr. 2055 ; 
Abbott, 479, 480 ; 1 Holt, 463. 

( j ) Bac. Abr. Prohibition, 13; CUrk 


v. Mulgrave, 3 T. R. 315 ; Welthhuon v. 
Ormsly, ibid % 

(y) The Amphilrite f 2 Ilagg. Ad. R. 

403 ; The Jupiter, 2 id. 221. 

(«) The Susan , 2 id, 229, in n. ; The 
Amphitrite , 2 id. 103. 

(a) Castilia , 1 id , 59 ; fiulmer, id. 
163; Jane ami Matilda, id. 187; ante, 
voi* i. 73, 74. 

(h) The Fxetcr, 2 fyob. 264 ; Malta , 2 
Ilagg. Ad. R. 163. 

(c) The Jack Park, 4 Rob. 308 ; The 
Amphitrite, 2 Hagg. Ad. R. 403. 
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CHAP. V. may -deduct the amount from his wages, (ci) though we have 
Smt, xt» secR that the common law does not in general allow any deduc- 
tion from a servant’s wages on account of breakage or damage 
committed by such servant, (e) 

In a suit of this nature against the ship in specie , if the value 
thereof be insufficient to discharge all the claims upon it, then 
the seaman’s claim for his wages is preferred before all other 
charges. (/) 


(d) The New Pkacuix , Admiralty Court, 
14 Feb. 1833. This was a question of 
some interest as regards the responsibility 
of seamen to make* good damage done by 
them, by Accident or negligence, to goods 
forming part of the freight of the vcv>els 
to which they might belong. 

The King's Advocate said he appealed 
on bcl)jif4}f the mate of the New Vhirtitx, 
for the wbtrnction of wages due to him 
for his devices. The mate whs engaged 
to proceed with the vessel to Jamaica, to 
taka in b cargo, and the question was* 
whether he was liable for the loss occa- 
sioned by nn accident that had happened 
to a hogshead of sugar, which had, while 
being conveyed from the wharf to the 
ship's boat, fallen overboard in Jack’s* hay, 
Jamaica? The owners had refused to pay 
the wages due to the mute, and the pre- 
sent action was commenced. The learned 
advocate stated the facts, and contended 
that, as a mere accident had happened, 
the mate ought not to be responsible. and 
jncur the loss of his wages. There was no 
charge of improper conduct on the part of 
tjm mate. 

Dr. Addnms, for the owners, contended 
that the Court must arrive at the legal 
conclusion, and if the owners did not sue--, 
ceed in this case, it would he utmost im- 
possible for owners of vessels to protect 
themselves from the consequences of the 
negligent conduct of seamen. The prfn- 
ciplc of law udopted by the Court 
that if merchants claimed of the ownerr 
satisfaction for damage done to goods in 
their custody on freight, the owners had a 
right to deduct the amount of loss from 
the seamen's wages. His learned friend 
had argued that this was a ease of acci- 
dent, but he should contend that it was a 
case of negligence, and the Court knew 
perfectly well that accidents were gene- 
rally occasioned by neglfgonoe. He was 
ready to admit there was tip mrtltts animus 
in this case, but, by the negligence of the 
mate, the , hogshead of sugar had fallen 
into the sea, while it was being hoisted 
into the ship's boat, in the absence of the 
wharfinger, who would hnve been respon- 
sible for the damage had he been present, 
and it being a rule in Jamaica not to re- 
move goods in the absence of this respon- 
sible person. He (Dr. Addams) referred 
to the evidence in the cause, and felt 


assured that th^Court would consider that 
the mate ought 'to bear the loss incurred 
by the damage done to the sugar. 

Sir C. Robinson said this was a case in 
so^be degree novel, and be did not under- 
stand that it had before been raised by 
any one. It is one of that class of cases; 
however, which, though it did not involve 
any considerable amount of property, was 
one of considerable importance with re- 
gard to tlie principle which, for the interest 
of navigation, was generally preserved 
within very strict rules. The conduct of 
those who had the care of ships and goods 
on board was matter the Court should 
strictly guard. This principle ran through 
all the maritime law of the country at all 
times. On the admission of the allegation 
he had expressed himself that by nothing 
short of the grossest negligence could the 
owners hope to establish their case ; but 
the sense in which he applied thut term, 
as compared with misconduct, differed 
where parties had disregarded the general 
rules that ought to have been observed. 
All the evidence shewed that it not 
the custom of the trade, in the absence of 
the wharfinger, who was held responsible 
for the safe delivery of goods on board 
ship, to remove any merchandise. The 
evidence shewed that this responsible per- 
son was absent, and he should be dis- 
turbing the rules of navigation if he did 
not mum tain them. It was argued that 
tlse Recurrence was a mere accident, but 
the mate should have considered his duty 
to other parties, and not have disturbed 
the responsibility of the law, which was on 
the wharfinger. It might be said the 
owners had acted illiberally; that was no 
business of the Court's ; for the interests 
of commerce it wm necessary to protect 
the principle of law that the owners of vessels 
arc entitled to deduct the losses occasioned 
by seamen by their negligent conduct. The 
question bad been tried to establish the 

•principle. He considered the oioners had a 
i ight *to deduct the loss from the wages of' 
the mate. 

Dr. Addams applied for costs, but the 

Court said it could not grant the appli* 

* cation. 

(e) Ante, vol. i. ?8, note (e); and Le 
Loir v. Bristow , 4 Campb. 134. 

(f) Abbott, 484; and see observations 
in The Sidney Cove, 2 Dodson's Ad. R. 13. 
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But suits in the Admiralty for wages, like actions at law, are * chap. V. 
particularly limited to six years, in the absence of 'any deed, — ?^ T .. X - — 
with exceptions in favour of infants, femes covert, and parties 
imprisoned. ( g ) Upon which it has been observed, that inas- 
much as such suit affects the ship itself, which may have been 
afterwards purchased, the time allowed is much too long, and it 
would be advisable, at least as regards the process against the 
ship, to adopt the French ordinance, which allows only one 
year. (A) 

In a suit for wages it is always essential to make a tender 
of a sufficient sum and of costs up to the time of tender, 
by act of Court and not merely by verbal tender to the 
party, (*) If the tender turn out to have been inadequate, and 
especially if there have been any attempt to attack the cha- 
racter of the claimant, as for inattention or mutiny, the (Hhirt 
will award liberal remuneration and all expenses. (It) The suit 
for seamens’ wages, whether at the instance of one or several, 
may be by summary petition , and thereupon the owner or de- 
fendant in due time delivers in his defensive allegation. (/) 

In a suit of this nature the master is a competent witness, 
and compellable to give evidence on their behalf, although he 
himself, as muster, might be separately sued. (»j) 

Although we have seen that the value of damages occasioned 
by a mate or mariner to a part of the cargo may be deducted 
from his wages ; («) yet it appears to have been considered that 
neither under the statutes allowing a set-off at law or otherwise 
can a set-off for a cross debt be pleaded or offered as a deduc- 
tion against a mariner’s suit for wages; and, therefore, where a 
mate sued in the Admiralty Court for wages, and the owner 
pleaded a set-off for the passage-money of the mate’s wife, the 
Court rejected such allegation and pronounced for the wages 
and costs, (o) 

In an early part of this volume we adverted to Lord Stowell’s 
observations on the duties of proctors when concerned for ma- 
riners or other parties in claims of. this nature, especially as 
respects their personal interference in order to prevent litiga- 
tion, or they may incur censure, and perhaps be obliged to pay 
costs. ( p ) 


(, g ) 4 Ann. c. 16 , S. IT, 18 and 19. 

(ft) Abbott, 484, 485, note(Jc). 

(i) Per Sir Win. Scott, Vtouw Marga • 

ret to, 4<Rob. 406, 107. 

(Jc) Porcupine , 1 Hagg. Ad. R. 378. 
(/) Minerva, 1 Hagg. Ad. R. 347 ; liar - 
court, id. 248 \ Frederick , Neptune, id . 

VOL. II. 


212 . 227 . 

( m ) Jjtdy Arm , 1 Edward*# Ad. R. 235. 

(n) Ante , 624. n.(d). 

(o) Lady Campbell, 2 Hogg* Ad. R. 
14, in note. 

(p) Frederick , 1 Hagg. Ad. Rep. 219, 
221, 225 j ante , this volume, 23, 24. 
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Summary power 
of a justice of 
the peace to 
decide upon u 
claim of wage* 
not exceeding 
20/. under A9 
G. 3, c. 5U.(i/) 


3. Suit* for 
pilotage. 


4. Bottomry 
bonds, (y) 


The statute, 59 G. 3, c. 58, empowers a justice of the peace, 
on the complaint of a seaman, to settle disputes about wages 
not exceeding 20/., and the decision of the justice or justices is 
to be final, unless an appeal to the Court of Admiralty is inter- 
posed by either party within seven days after the justice’s order 
was made; and by sect. 2, notice of appeal is to be given in 
writing within forty-eight hours after the order of the justice is 
made, and a monition is to be taken out against the adverse 
party within thirty days from the d.ate of such order, and hail 
in double the amount of wages claimed is to be given ; and by 
sect. 4, seamen are not deprived of any other remedy to which 
they may resort. It has been held on this act, that in case of 
an appeal to the Court of Admiralty the appellant is to begin 
in that Court by setting forth his act and complaint on peti- 
tion. (r) 

The Court of Admiralty has in some cases jurisdiction over 
questions of pilotage. The statute of G G. 4, c. 125, s. 87, 
expressly provides, that the provisions of that act shall not 
affect or impair the jurisdiction of the Court of Load Manage 
or High Court of Admiralty ; but it was determined that a 
charge for pilotage under the old statute, where the service was 
performed in a river within the body of a county, could not be 
recovered by a suit in the Court of Admiralty, (s) Sometimes 
where a pilot has interfered to save a ship, it may he difiicult 
to say whether he be entitled to salvage as well as pilotage ; 
but generally speaking the services are quite distinct, and if a 
pilot without pretence claim salvage, his petition will be dis- 
missed with costs. (<) Pilots are not entitled to charge as lay 
days the days on which they enter and on which they leave a 
place of quarantine. («) But extra pilotage may become pay- 
able for extraordinary pilot service or even salvage, {x) 

This Court also has a peculiar and unquestionable jurisdic- 
tion, (exclusively so as regards the proceeding in rent against 
tile ship itself,) in case of bottomry bonds and other deeds of 
hypothecation, being in the nature of a mortgage of the ship, 
ns a security for money lent or expended upon her, without re- 
serving any claim against the owners in person, and usually made 


And sec decision thereon, Minerva, 
1 Hogg. Ad. R. 64. 

(r) Minerva / 1 Hagg. Ad. R. 54, 
nolc -f\ 

(O Bass v. Walker , 2 Wils. 264. 

(t) The Joseph Harvey, 1 Rob. S06. 


(n) The Dee , 2 Dodson’s Ad. R. 498. 

( v) The Knterprize, Croobie and Colum- 
bus Nerroll , 2 Hagg. Ad. R* l78,*n notes. 

GO See jurisdiction of Admiralty 
Court over bottomry bonds, the Rhada- 
manthe, 1 Dodson. Ad. It. 203. 
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by the master abroad, and stipulating that the money advanced, CllAP.V. 
together with the agreed premium, shall be paid within a stipu* — — - — 
lated number of days after the safe arrival of the vessel at a 
named port of discharge in England, (3) or, as it is said, should 
be conditioned for her safe arrival at any port within the admi- 
ra,t y jurisdiction, (a) To entitle the lender abroad to proceed 
against the ship itself, there must be a written instrument of 
hypothecation , and bills of exchange drawn by the master as a 
security for money advanced to him, though accompanied with 
a verbal engagement from him that the ship shall be liable, will 
not su(hce.(6) The principle upon which bottomry bonds are 
sustained, although they in general reserve very high profit for 
the use of the money, is, that the loan is made entirely on the 
credit of the vessel when in a state of distress in a foreign 

u 

country, and where the master has neither money nor funds nor 
personal credit, (c) When bona fide executed under such cir- 
cumstances, the bond may be sustained in part although it may 
he invalid in other respects, (e) 

Upon the arrival of the ship in this country, if the loan and 
premium he not paid within the time prescribed, the agent of the 
lender applies to the Court of Admiralty with the bond or other 
contract and a proper affidavit of the facts, and obtains a war- 
rant to arrest the ship and cite all persons interested to appear 
before the Court ; and such citation is generally made by post- 
ing a copy of the warrant upon some part of the ship. (d) If 
in the course of the proceedings it should become necessary to 
sell the ship, the Court will decree a sate to he made under the 
direction of its own commissioners, and will afterwards distribute 
the proceeds among the different claimants as justice requires ; 
and this may he done if the owners or persons interested in the 
ship do not appear at the time appointed by the Court, other- 
wise their absence or default would occasion a failure of jus- 
tice. (<?) If there he several claimants of the same nature, 
though at law the first mortgagee of land is preferred and must 
be first satisfied, in this Court the last obligee is first to he 
paid, provided the advance was absolutely essential, on the 
principle that the last loan furnished the means of preserving 
the ship, and without it the former lenders might entirely have 


(*) Form of bottomry bond, Abbott, 
437, and the grounds of the Court of 
Admiralty jurisdiction over it. The It ha * 
dama nthe, 1 Dodson, Ad. U. 203 ; Alex- 
ander, id, 278 ; Atlas, 2 llagg. Ad. R. 40. 
(a) iAlexander, 2 Hagg. Ad. R. 278. 


( b ) 3 Vc-fc. & B. 135 ; 19 Vers. 474; 8 
Ro.sc, 194, 229 ; Abbott, 126. 

( c ) See per Ld. S towel), Nelson , 1 Hagg. 

Ad. R. 17.7. 

(d) Abbott, 126. 

( e ) Ibid . 126, 1 27, 

r?2 
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Cfttf.'V.' tost their security. (/) But unless it be established that the 

-*■*- - tokt loan lvas essential for the preservation of the vessel, the 

first security will be preferred. (g) And claims for mariners' 
wages are always preferred to bottomry bonds, (h) Although 
the fender’s taking undue advantage of a ship’s distress and ex- 
acting an exorbitant premium for the loan, cannot amount to 
usury on account of the principal being in risk ; yet the Court 
of Admiralty has jurisdiction to reduce the stipulated premium ; 
though in the exercise of such jurisdiction it will act with great 
caution and liberality. (i) 

The Court of Admiralty has also extensive jurisdiction, as 
for well drtginal as appellate, from the decision of justices or arbi- 
trators, in questions of Salrage, which is the compensation to 
be made to persons by whose assistance a ship, or its freight, or 
Its loading, has been saved from impending peril or recovered 
after actual loss. (/) There are in general several modes of pro- 
ceeding for salvage, viz. 1st. a claim and suit in the admiralty 
Court ; 2dly, an action at law ; 3rdly, some regulations extend- 
ing throughout the whole kingdom, authorizing three justices of 
the peace or their nominee to award the amount of salvage, (m) 
and either party may, within ten days after such award, state his 
desire to obtain the judgment of the Court of Admiralty respect- 
ing the salvage, and thereupon the salvor must, within thirty 
days after the award, take out a monition and proceed in the 
Admiralty,’ and the owner is, upon good security, to have the 
possession of the property seized. ( n ) ithly, Questions of salvage 
arising within the particular limits of the Cinque Ports are re- 
gulated by different statutes, (o) 

In all cases the right to Salvage or the quantum may be tried 
by a jury in an action in a Court of law. (p) But if the salvage 
has been performed at sea, (q) or between high and low water 


5, Suits attd 
proceedings 
Salvage, (k) 


(/) Bynkcrthook, Quest. Jur. Pub. Lib. 
1, c. 19; Abbott, 128. 

(g) Bhadomnnthe, 1 Dod, Ad. R, 201 ; 
Betsy, id. 289. 

(h) The Madonna D'Idra , 1 Dodson, 

Ad, R. 40 ; The Sydney Core, 2 Dodson, 
Ad. R. 1. 13 ; Duke of' Bedford, 2 Hags. 
Ail. R. 294. * 

(i) Cognac, • Hagg. Ad. R. 377. 

(fc) See in general 3 Chittv’s Com. Law, 
440 to 445. 

(1) Abbott, 397 ; wlmt slight interfer- 
ence can scarcely be deemed salvage, 
Henry, l Hagg. Ad. R. 264. 

(*) 49 0. 3, c. 122, s 5 5c 8, and 1 & 


2 Ci. 4, c. 73, s. 4 Sc 7. See construction 
of the latter act in Jongc Nicolas, 1 Hagg. 
Ad. R. 201 to 210. 

(n) 49 G. 3, c. 122. s. 10, and 1 5c 2 
G. 4, c. 75, s. 10. 

(o) Abbott, 411 ;• 1 St 2 G. 4, c. 76. 
Sec an instance of a successful appeal 
from an awar^l of Cinque Port commission- 
ers, Henry , I llagg. Ad. R. 264. 

(p) Abbott, S98. 

{ q ) Abbott, 399. The jurisdiction of 
the Court of Admiralty extends in the 
Thames no higher up than Black Tail Sand, 
The Hercules cited in The E/eumtr, 6 Rob. 
Rep. 39. 
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mark, (r) the Court of Admiralty unquestionably has juristic tjop 
over the subject and is enabled most satisfactorily to fix the stun 
to be paid without the intervention of a jury, and usually the 
judge acts with the assistance of one or more experienced per* 
sons, members of the Trinity House, (a) And this Court adjusts 
the proportions of salvage to be paid amongst the salvors, and 
the property is secured pending the suit, and if a sale be neces* 
sary such sale will be directed and the proceeds divided between 
the salvors and the proprietors according to equity and reason.(i) 
In fixing the rate of salvage this Court usually has regard not 
only to the labour and peril incurred by the salvors, but also to 
the situation in which they happen to stand with respect to the 
property saved, to the promptitude and alacrity manifested by 
them, and to the value of the ship and cargo, as well as the 
degree of danger from which they were rescued, (u) So in 
regard to the proportion of remuneration, there are many 
cases in which there is much labour and little to pay for it, so 
that the Court acts upon the principle of giving a larger pro- 
portion in cases of small value than in cases where the property 
is considerable, as a due encouragement to the interests of the 
commerce and navigation of the country, (j ) Thus, one-sixth 
of the value of the ship and freight was allowed, both having 
been saved by the salvors, (//) so one-seventh, (2) one-tenth, (a) 
and two-fifths, (b) or even two-thirds, (c) where the crew had 
deserted the vessel ; and even a moiety, in another case of cap- 
ture and desertion and salvage with great risk, trouble, and dis- 
cretion, was allowed ;(d) but in no case it is said more than 
half, (e) In a late case. Sir \V. Scott said, “ It is the practice 
of this Court, when the property is of small amount, to award 
a larger proportion of the value of the ship and cargo j but 
where the property is of greater value the Court always con- 
ceives a less proportion is sullicient, and where it is of vast 


(i) 1 & 2 G. 4, c. 7.5, s. 31 ; in The. 
Two Frietids, 1 Rob. R. 283, Sir W. Scott 
Seems to suppose that the Instance Court 
may be ousted of jurisdiction by the 
salvors having been amused by ncgoci- 
ations as to the amount of salvage, until 
the goods hat e been landed and have then 
defied the jurisdiction of the Court of 
Admiralty : $ed qua-re how such a fraudu- 
lent stratagem could have such effect. 
Semble not, 

(s) As in Mary yfnn, 1 Hagg. Ad. R. 
158. 

(t) Abbott, 399. 

(a) Abbott, 489; The William Beck- 
ford, 3 Rob. 355 ; nnd see the principle of 
calculating remuneration, per Ld. Stow ell 


in Mary Ann, 1 Hagg. Ad, R. 158; The 
Sarah , 1 Rob. 313, in notes ; The William 
Beckfvrd, 3 Hob. 355, where the property 
saved was worth 17,6011. only 13001. was 
allowed salvage. 

(r) Per Ld. Stowcll in Mary Ann, 1 
Hagg. Ad. R. 160. 
t (v) The Dorothy Foster , 6 Rob. 88* 

(c) The Henry , 1 Edward, Ad. R. 19$. 
(a) The Trelawney , 4 Rob. $35 * 
Mary Ann, 1 Hagg. Ad. R. 158. 

(bj The Fortum , 4 Rob. 193* 

(c) The Jonge Bastianna, 5 Rob. 3t$. 
(if) The Elliott a, 2 Dodson, Ad. R. 75 1 
the Btcndenhall, 1 Dodson, Ad. R. 42$, 
423. 

(e) Frances Mary, % Ilagg. Ad. R. 89* 
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extent a moderate proportion may reasonably be considered as 
a competent reward ;”(/) and where the vessel and cargo saved 
were worth 275,000/., only 4000/. salvage with expenses of the 
suit were awarded against the East India Company, and in these 
proportions, 2000/. to the owner, 500/. to the commander, and 
1500/. amongst the rest of the officers and crew, in the same 
manner as prize proceeds would have been distributable amongst 
them.(g) 

So by the law of England King's sJiips are entitled to a like 
salvage remuneration for services rendered to merchant vessels 
in distress, as other salvors, and this notwithstanding the 
crown may have a considerable interest in the revenue that 
would be received on the safe arrival of the ship, and in that 
respect it may be a duty of the crew of a king’s ship to inter- 
fere more than indifferent persons ; (/<) but it would be other- 
wise if the king’s ships and merchant ships were at the time 
associated in a joint expedition. (/') It seems not to have been 
formally decided whether a foreign ship of war lying in a port 
of this country is liable to the civil process of the Court of Ad- 
miralty here, in a cause of salvage at the suit of British sub- 
jects. (/•) 

The crew of a vessel cannot have a sustainable claim for sal- 
vage co nomine in any case whilst their duty to protect the vessel 
Continues. (/) But by soring a part of the ship he will thereby 
be entitled to a proportion of his wages although the voyage 
and freight be wholly lost ; so that in effect he obtains remu- 
neration for his exertion in saving the property, (w) So under 
ordinary circumstances a passenger cannot be entitled to sal- 
vage ; but if he preserve the ship after the master and part of 
the crew have deserted, it might be otherwise, (n) 

To assist the right of the salvor he has a lien on the pro- 
perty saved at sea, (o) though it would be otherwise in a 
river, (p) and may retain the same until an adequate tender 
bas been made ; but if he should reject a proper tender lie 
might then, at his peril of paying damages as well as costs for 
the wrongful detention, have to defend an action of trover or 


(f) The HWr/tw, 2 Dodson, Ad. R. and per Lord Stowcll. It is a maxim 

442. « that 14 a m o man has a right to cling to the 

(g) Id* 443. Inst plank of his ship iu satisfaction of his 

(X) Jtfnry Ann, t Hugg Ad. H. 158. \\ugt*s f or part of them. 0 

(i) 1 Kilwnrds, Ad. K. ; and (r») Xeumuu v. Hu/im, 3 llos. & Pul. 

Francis and b'/izti , 2 Duds. Ad. R . 115. d 1 2 ; Abbott, 401, 40*2 ; viben no claim, 
{k) Prim Fretlenck , 2 Duds. Ad. R. The litcndenhalL 1 Duds. Ad. R. 420. 
451. (o) Abbott, 398. 

(l) Governor Raffles, ‘2 Duds. Ad. U. Q ;>) *2 Hen. Bln. $94 ; 1 Ld. Rajiu. 

14. 393 ; 8 East, 57 ; 1 Saund. Rep. 2t>5. 

(m) Xcptunc, 1 Hugg. Ad. R. 227 ; 
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detinue, (q ) But it is not by any means necessary to assert the 
right of lien, and it is an ill-founded and absurd notion that 
unless salvors stick by the ship they forfeit or in the least im- 
pair their title to remuneration, for it is quite unnecessary for 
the salvor to remain on board or otherwise assume any control 
over the ship ; (r) and where the ship is British and the owners 
known to be responsible, especially if the claim for salvage is 
small, it is advisable to remove from all control over the vessscl, 
and prosecute the claim for salvage in due course in the Admi- 
ralty or otherwise ; and they may not only institute a suit in 
rent against the ship, but also against the owners, so as to 
aftect them personally, (s) 

Supposing that the parties cannot agree upon the amouut of 
salvage, then the salvor should enter his chum in the Court of 
Admiralty, and then the owner of the property saved should, in 
order to avoid the expense of further proceedings, make an 
adequate tender by acts of Court, and not merely personally 
and verbally to the claimants, and also by such act oiler to pay 
the costs already incurred. After such precautionary measures 
of the owner the salvor would proceed at his peril as respects 
the costs ; for then, if the Court should finally determine that 
the sum tendered was sufficient, the salvor would not only have 
to bear his own costs but also pay costs to the owner, if it should 
appear that the proceedings have been vexatiously pursued. ( i ) 
In case of a claim for salvage the owners of the saved ship may 
take the same on bail at an appraised value, after which the 
Court, on motion, will not reduce the rate of salvage on the 
ground that it exceeded the net proceeds, owing to the ex- 
penses attending the sale, for the owner and not the salvor 
incurs the risk of such expenses. (»/) 

Although strictly speaking the Court of Admiralty has no 
jurisdiction over questions of wreck , (x) yet incidentally in suits 
for salvage the Court has jurisdiction. In the case of the 
Augusta, Lord Stowcll observed that property of the descrip- 
tion of wreck may by the general law be acquired beneficially 


(q) Abbott, 398 ; and see statute 1 & 

2 G. 4, c. 75, s . 37, ul. c. 76, s. 19, as to 
tender, &c. 

(r) Per Ld. StowcII, 1 Hagg. Ad. U. 
156 ; and sec Trclawney and The Hope, 

3 Rob^2l5, 216. 

($) The Hope , 3 Rob. 215, and case in 
notes. 


* (<) The Vrouw Margaret la, 4 Rob. 
103 ; Klcanora Chariot ta , 1 llagg. Ad. R. 
156. 

(ti) The Betsy, 5 Rob. R. 295, and 
cases there cited. 

(x) 3BI*i. C. 106; and see observa- 
tions of Sir VV. Scott in The Two Friends , 
1 Rob. 283* 
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for the crown ; it is therefore very properly in the first instance 
placed in .the custody of the Admiralty. The proctor of the 
Admiralty interposes for its protection until a claim is given, but 
as soon as a lawful owner appears, he (the proctor) withdraws 
his claim, and the right of the crown to the property is then 
gone, the ship and goods are restored, but the charges of the 
Admiralty are still to be paid. The disbursement of the offi- 
cers of the crown are made for the preservation of the pro- 
perty, when that is claimed they are entitled to be indemnified ; 
and therefore in that case Lord Stowell decreed 100/. as a re- 
muneration, somewhat in the nature though not strictly as sal- 
vage, with costs, and decreed a sale of a sufficient part of the 
property to pay the amount, (y) 


The Court of Admiralty has no jurisdiction to enforce a 
claim of lien on a ship or her stores, for repairs or stores found 
in this country, or for any claim of the master; and if such a 
proceeding should be instituted, a prohibition may be issued 
from the Court of King’s Bench ; (:) and indeed, as regards ne- 
cessaries provided abroad for a ship, unless she was expressly 
hypothecated, there will be no direct lien or claim upon the 
'fchip, excepting that it may be seized and sold upon a fieri facias 
in satisfaction of a judgment at law. (a) It seems however that 
there is a decision tending to create an exception to this rule 
in the case of a foreign ship, which had been provided with 
stores in England, and in which the creditors here were 
allowed by this Court to receive their claims out of the balance 
of the proceeds of such foreign ship then being in the Court. (A) 
Wc have seen that in general this Court has no jurisdiction 
over ordinary contracts , as in case of a bond executed on ship 
board to pay money in London ; nor in general in any case of 
’ll scaled instrument, (c) Bottomry bonds and other instruments 
of hypothecation constitute exceptious. 

It seems that the Court of Admiralty will not interfere in 
’ favour of a mortgagee of a ship who had not taken possession, 
and, therefore, where a vessel had been sold under a decree of 


(y) Augusta, 1 Ilagg. Ad. R. 20, 21. East, 426; Abbott, 115 ; aud aa to the 
(«) Abbott, 110. necessity for express hypothecation, Ab- 

(a) Id, ; see the second reason in Jus- bote, 117, if 6, and ante, 527. • 

tin r. Iktllam, Salk. 34 ; 2 Ray in. 805 ; f 6) The John, 3 Rob. 288. 

WttfcirMcn ▼. BernanUstcn, 2 F. Wnis, (c) 3 Bio. C. 107. 

36? j Hussey v. Christie, 13 Vcs. 594 ; 9 



OP THE COURT OP ADMIRALTY. 


* 583 


the Court in a suit for subtraction of wages, the Court could 
not order the surplus of the proceeds to be paid to a mort- 
gagee, to whom possession had never been given ; but the 
Court directed such surplus to remain in the registry, subject 
to such order as might come to the Court ; (d) or the surplus 
may be invested in Exchequer bills to abide any such order, (e) 
So the Court of Admiralty does not interfere in cases of ad - 
verse title; nor does 6 G. 4, c. 110, extend its jurisdiction, or 
make ships more absolutely transferable under a conditional 
bill of sale for the purpose of security than before ; and, there- 
fore, a warrant of arrest for the purpose of transferring the 
possession to the holders of such a bill of sale was refused. (/) 

It has been said by high authority, that the proceedings of 
the Admiralty Court are according to the method of the civil 


(d) Vortsca , 2 Ilagg. Ad. 11.84. (/) Fruit Preserver, 2 Ilagg. Ad. 11.18 1 , 

(c) Owen, 2 Ilagg. Ad. It. 88, in notes. 

( g ) The following forms of proceedings in the Admiralty Instance Court, principally 
in a mariner’s suit for wages, &c. in order to arrest the ship as a security, will assist ill 
shewing the forms and course of proceedings in that Court. 

Admiralty Instance Court. 

Susanna — A. It. Master. 

Appeared personally C. I). now of Plymouth, in the county of Devon, mariner, and 
made oath that he served as seaman oil hoard the merchant ship Susanna, of the port 
of Plymouth, whereof A. 13. then was and still is acting master, fur M whereof E. F. 

was sailing or acting master,"] from the day of A. I). 1833, to the -■ — - ■ 

day of August, A.D. 1834. at the rate or wages of £*4 per month, and that there, b 
now justly due and owing to him, this deponent, the sum of £60, being the balance of 
wages due to this deponent for his services on hoard the said ship ; and that he hath 
not been able to obtain the same, notwithstanding repeated applications have been 
made by him, this deponent, for the payment and satisfaction thereof. 

On the day of 1834, the said 

C. I), was duly sworn to the truth hereof before * C. 1). 

me, S 

G. II. Surrogate. 

William the Fourth, by the grace of God, of the Uniter! Kingdom of Great Britain 
ana Ireland King, Defender of the Faith. To A. B. Marshal of the High Court of 
our Admiralty of England, and to his deputy whomsoever, greeting: We do hereby 
empower and strictly charge and command you jointly and severally that you omit 
not by reason of any liberty or franchise, but that you arrest or cause to be arrested 
the ship or vessel called the Susanna, whereof A. B. now is or lately was master, her 
tackle, apparel and furniture, wherever you sbull find the same \ and tbc same so ar- 
rested you keep under safe and secure arrest until you shall receive further orders 
from us, and that you cite at the premises all persons in general who have or pre- 
tend to have any right, title or interest therein, to appear before us or the judge of 
our High Court of Admiralty of England or his surrogate, in the Common Hall of 
Doctors* Commons, situate in the parish of St. Benedict, near Paul’s Wharf, London, 
on the default day after [Trinity] term, to wit, the day of next ensuing, be- 

tween the usual hours for hearing causes, there to answer unto C. I), late a mariner on 
board the said ship or vessel, jm a cause of Subtraction of wagej. civil and maritime : 
and further to do and receive in this behalf as unto justice shall appertain, and that 
you duly certify us or our said judge or his surrogate what you shall do in the pre- 
mises together with these presents. Given at Loudon in our aforesaid Court under 

the seal of the same for causes, the — day of A.D. t834, and of our reign the 

fifth. . 

A. B. 

Action £ L. 4. Registrar. 
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law , like those of the Ecclesiastical Courts, and that upon that 
account it* is usually held at the same place with the superior 


Admiralty Instance Court. * 

On the session of term, to wit, the — — day 

of A.D. 1834, before the Right Honourable the 

Judge. 

The Susanna. A. B. IVfcatcr. 

C. D. late mariner of the above-named ship ^ On which day E. F. in the name 
Susanna, whereof A. B. now is or lately was the f and as the lawful proctor for the 
owner of the said ship, in a cause of subtraction / said C. D., and under that deno- 

of wages, civil and maritime, against E.F. of j mination and by all better and 

more effectual ways, menus and methods, and to all intents and purposes as the law 
that might be most beneficial to his said party doth say and allege, and in law articu- 
lately propound ns follows, to wit: — 

First, That sometime in or about the 1st day of January, A.D. 1833, the said ship 
or vessel Susanna, whereof the said A. II. was lately master, being then in the port of 

London, and designed on a voyage to and elsewhere, the said E. F. the owner, 

did by himself or agent, on the high and open seas, and within the flux and reflux 
thereof, and within the jurisdiction of the High Court of Admiralty, ship and hire the 
said C. D. to serve as (mariner) on board the said ship on her then intended voyage, 
he. he . [N.B. — Here follows the rate of wages, shewing the contract of the hiring, 6cc. 
That on the said 1st of January, 1833, he entered on board the said ship and into the 

service thereof, and on the day of the said month of January signed the usual 

ship's articles or mariner's contract. [Then follows the statement of the ship’s depar- 
ture, and where she went, and shortly all she did to the time of the discharge of the 

E engaged. Then stating that lie did his duty during such time, he. That he 
made application to the owner for payment and without success, and then adds, 
" and so much the said K. F. the owner doth know, und in his conscience believes to 
be true, and the party proponent doth allege and propound of any other time or 
times, place or places, hour or hours of the person or thing ns shall appear from 
proofs to he made in the cause, and every thing this article contained jointly and 
severally. 

Second, If there w ere any specific agreement between the parties as to any particular 
node of payment, as for instance, the person engaged leaving ati order for his wife in 
England to receive so much monthly from the owner, or as the case may be, here 
state the result of such agreement, and what she actually received, and then shewing 
the balance due, &c. 

Third, That in supply of proof of the premises in ihe next preceding articles men- 
tioned, and to all intents and purposes in the law whatsoever, the party proponent doth 
exhibit and hereto annex und prays to be here read and inserted and taken as parts 
thereof a certain paper writing marked No. 1, which he doth allege and propound to 
he the original certificate of service of the said C. D. given him by the said A. B. 
master ; f und also another paper w riting marked No. ‘2, which he doth allege and pro- 
pound to he the original certificate as to the retention of the sum of £ — - out of the 
wuges of the said C. D. to answer for the payments in the said monthly note or order 
left by (!. D. to his wife, fkc.] And that the whole body, lines and contents of the 
said certificate, and the respective subscriptions thereto were and are of the proper 
hand writing of the said A. LL the master, and are so well known and held to be by 
divers persons of good credit and repute who have frequently seen him write, and 
write and subscribe his name, and are thereby become well acquainted with his hand- 
writing and subscription. 

Fourth, That uil and singular the premises were and are true. 

Malta, July, A.D. 1834. 

This it to certify that C.D. served as a mariner on board the ship Susanna from 
the date of- — - day of January, 1833, [the day of signing the articles] until [day of 
discharge], during which time he behaved himself properly, and was always obedient 
to command. 

A. B. 

Master. 
Malta (same date.) 

Tltis is to certify that I have stopped £ from C. D. for monthly money pre- 

sumed to have been paid iti London, and that the said C. D. is entitled to that sum 
or any part thereof which may not have been paid by E. F. the owner. 

A. B» 


Master, 
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Ecclesiastical Courts at Doctors’ Commons in London. (#) 
But although some parts of the practice of the civil law may 
have been adopted, yet there is much more wholly independent 
of the civil law course of proceeding ; and in particular the 
judge of the Admiralty Court may, as well in civil as in criminal 
cases, have the assistance of a jury; (A) although, at least in 
suits for collision, he usually decides upon his own view of the 
facts and law, after having been assisted by and hearing the 
opinion of two or more Trinity Masters which vessel was to 
blame, (i) 

In some cases, as in the instance of collision of ships, whe- 
ther British or foreign, the 1 Sc £ G. 4, c. 75, s. 5 i'2, allows a 
summary application to any judge of either of the Courts of 
Record at Westminster, or to the judge of the Court of Admi- 
ralty, and upon either being satislied that damage has arisen 
by the misconduct or negligence of the master or mariners of 
a foreign ship, such judge may cause the foreign ship to ho 
arrested and detained until the master or owner or consignee 
of such vessel shall undertake to appear to the suit for the col- 
lision, and find suflicicnt bail for all costs and dumuges; and 


Admiralty Instance Court. 

On the day of term, to wit, on the day 

of November, A.D. ldS4. 

The Emily. A. IE Master. E 

C. J). formerly a mariner belonging to the said 1 On which day, in Hit* name and 
ship Emily, against the same, in u cause of sub- J as the lawful proctor of K. K. of 

traction of wanes, civil and maritime. 3 the pit-sent owner of the said 

ship or vessel, utid under that denomination and by all better ami more, *S.c. Ac. fol- 
lows, to wit : — 

First, That the said ship Emily, during the time the said C. 1). belonged thereto, 
was the property of the said E. F. 

Second, That whilst the said ship Emily was at the said C. I). &c. [shewing here 

the had conduct of the said C. 1). amounting to mutiny or desertion, or other ground 
of forfeiture of wages, and such other matter shewing that the articles of agreement 
were substantially bioken, and all other matters calculated to support and insure the 
defence.] 

Third, That all and singular the premises were and are true, and so forth. 

| Head or title as before.] 

First, Whereas in the first article of the summary petition given in and admitted in 
this suit on the part and behalf of the said C. D. it is among other things alleged and 
pleaded, to wit, [here follows the statement, then the answer thereto, shewing same to 
be false, &c. Sac. stating the owner’s case at length, and pledging proof.] 

Second, Here state the ownership of the ship, and any other matter, at the case 
for the owner. 

Third, That all and singular the premises were and are true, and so forth. 

9 

The warrant in this case is the same in every respect as the preceding warrant to 
arrest a ship for wages, save ill the following words: — ** to answer unto A. 13. the 
owner of, Sac. [nurning the salvor’s ship] in a cause of salvage, Sac. 

This warrant is in substance the same as a warrant for wages or salvage, excepting 
that life proceeding is against the person of the master to arrest him. 

(g) 3 Bla. Com. 68, 69, 108. 

(h) See a valuable note, The Ruckers , 4 Rob. 74, n, (a). (t) Ante, 514, 515. 
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the suit may be either at law or in the Admiralty Court. (A) 
It is supposed to have been observed in the same case, that the 
most summary proceeding, called an “ act on petition ,” is a 
convenient form of proceeding in matters of slight interest, but 
not adapted to important cases ; ( l ) and not unfrequently the 
Court of Admiralty allows a summary form of proceeding, as 
by such an act on petition, and in which the parties state their 
respective cases briefly, and support their statements by affi- 
davit : (m) thus this form is adopted in a proceeding to enforce 
payment of a bottomry bond. 

In a suit for salvage or wages, it is advisable to ? make an 
adequate tender in the first stage of proceeding in a regular 
form, viz. by act in court, offering not only the due remunera- 
tion, but also expenses up to the time ; in which case, but not 
otherwise, if the tender turn out to have been sufficient, the 
defendant may be relieved from the subsequent costs. («) 

The Admiralty or Instance Court is so distinct in jurisdic- 
tion from the Prize Court, that if an affidavit in a civil suit be 
sworn before a prize commissioner it is irregular, {o) In cases 
of collision as well as others, the Court will, preparatory to 
a final decree of sale, sign a “ primum decretum ,” on an affi- 
davit that the ship is in a perishable condition, (o) 

. The first process in this Court is frequently by arrest of the 
defendant's person, as in the instance of a sea battery we have 
just noticed, (and this although at law and under the statute 
1~ G. 1, c. 20, a person cannot be arrested without an affidavit 
of the cause of action,) (p) and upon which the defendant 
must find bail, (y) or fidejussors in the nature of bail; (r) and in 
case of default, the bail and principal may be imprisoned. ( s ) 
The Court may also fine and imprison for a contempt in the 
face of the Court, (f) and yet this is not a Court of Record, (m) 

In the Admiralty it is an ancient established formula to ini- 
tiate or commence a suit there by arrest of ship, tackle, ap- 
parel, and furniture, and leading to a full remedy, affecting all 
the property of every kind belonging to the owner, (a) 


( k ) Christiana, 2 Dod. Ad. R. 183. 

(/) Villi dc Varsoire, 2 Dud. Ad, R. 
184. « 

(m) Per Lord Stowell in the Villc dc 
rurwirt, 2 Dod. Ad.K. 184; 1 ilagg. Ad. 
R. l.n.; The Vrouw Murgaretta, 4 Rob. 
106. 

(n) The Vrouw Margaretta, 4 Hob. R. 
106, 107, 

(o) Sylvan , 2 Hagg. Ad. R. 155. 

(/>) Clerk’s Prac, Cur. Ad. p. 13; 
3 Bin. Com. 108 ; The Ruckers , 4 Rob. 


?S, 

(<;) The Ruckers , 4 Rob. 73. 

(r) Clerk’s Prac. Cur. Ad. 1 1 ; 1 Rol. 
Ab. 53 1 ; Ravin. 78; 2 Ld. Rayro. 1216; 
3 131a. Com. 108, 109. 

(s) 1 Ro!. Ab. 531 ; Godb. 193, 260 ; 
3 Bla. Com. 109. 

(t) 1 Vent. 1 ; 1 Keb. 352 ; 3 Bla. 
Com. 109. 

(m) Bro, Ab. Error, 1?7; 3 Bla. Cora. 
69, 109. 

(x) Dundee , 1 Hagg. Ad. R, 124. 
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In order to obtain restitution , there must be bail for the CHAP. V. 
value of the ship and intermediate earnings, and to return the , Sect,X1 1 
vessel into the hands of the owners, if the Court should ulti- 
mately adjudge the possession to them.(y) Bail, at least those 
given in case of capture, remain liable, notwithstanding laches, 
and even after nine years’ delay, (a:) 

In a case of alleged damage, committed by one ship to 
another, an action is entered and warrant issued to arrest the 
ship, and the proceeding is against the ship, her tackle, ap- 
parel and furniture ; and the ship is released upon adequate 
bail to answer for the liability of the stores as well as the 
ship, (a) We have seen the effect of the bond executed by 
one part-owner to another conditioned for the safe return of 
the vessel, (b) 

Sometimes a monition is the first proceeding, as a monition 
requiring an agent to bring in his account of the sale of a ship 
and cargo, and the balance of the proceeds undistributed, as 
in case of prize, (c) If a satisfactory return be not made to 
the monition, then the judge may decree him to be attached, 
but may afford time for submission, and order that the attach- 
ment be not enforced until a named time has elapsed ;(c) after 
which, if the agent still remain in contempt, he may then be im- 
prisoned . (c) But the Court refused (on the merits) an attach- 
ment against a part-owner, on the ground that he had not, ns 
it was insisted, substantially complied with a decree of pos- 
session, and left the complaining part-owner to seek his fur- 
ther remedy elsewhere, (r/) 

With respect to contempts , the registrar of the Court re- 
ported, that the usual practice was not to arrest the guilty 
party in the first instance, although there was no doubt of the 
power; as in cases of wearing illegal colours, the first step 
was usually to grant a warrant to attach the person, founded 
on an affidavit of the fact. In a case where a ship had been 
taken possession of under the warrant of the Admiralty as 
derelict, and the cargo had been put into a warehouse by the 
agent of the Admiralty, and the warehouse had been broken 
open and the cargo taken out and sold, the Court, after prece- 
dents had been consulted, decreed a monition to shew cause 
why an attachment should not issue for contempt, and refused 


(y) Partridge , 1 Hagg. Ad. R. 62. 

( 2 ) fThe Vreede, 1 ])od. Ad. R. 1. 

(а) Dundee , 1 Hagg. Ad. R. 110, 125. 

(б) Ante, 517 to 519; and 1 Hagg. 


Ad. R. 312, 313; 2 id. 275, 280. 

(c) liar re guard, 1 Hagg. Ad. R. 23, 
and notes* 

(d) John of London , 1 Hagg. Ad. R. 
342. 
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Sitt. XU. 
Of llu* I'm / r. 
Comer. 


the application for an immediate attachment and production 
of account of sale.(e) 

There is an express rule of the Court of Admiralty of 5th 
August, 180G, that in every case where bail is required to be 
given in any cause depending in this Court, a notice in writing 
of the persons proposed to become bound shall be delivered 
at the office of the adverse proctor, and that no bail-bond or 
recognizance shall be taken, unless the adverse proctor, or 
some other proctor for him, be there present, or an affidavit be 
exhibited to prove that he has had such notice for the space 
of twenty-four hours, and been required to attend at the time 
of giving such bail, for the purpose of objecting or consenting 
thereto, (f) It should seem that the Court of Admiralty as 
well as the Prize Court, has jurisdiction to rehear and revise 
its own decrees , but will very reluctantly permit such a pro- 
ceeding.^) 


Sect. XII.— Of the Prize Court. 

Sometimes the Prize Court has been described as if it were 
merely a branch of the Court of Admiralty ; (A) but although 
the same judge usually presides in each, yet his authority to 
hear and decide prize causes entirely depends upon a special 
and separate commission under the great seal, issued at the com- 
mencement of each war, and the whole system of litigation and 
jurisprudence in the Prize Court, though exceedingly important, 
is peculiar to itself and is governed by rules not applying to the 
Instance Court of the Admiralty, which is a mere civil tribu- 
nal. (i) We have seen that in general injuries against the 
rights and lau> of nations, or committed under pretence of cap- 
ture or prize , are never cognizable in a municipal Court, but 
only by the King, or some Court or persons particularly com- 
missioned by him to take cognizance of such injuries, as in this 
instance of our Prize Court holden under a particular commis- 
sion, and with which the temporal Courts cannot interfere by 
prohibition ; (ft) and there is no proper international Court; 
and no action can in general l\c sustained in a municipal Court 

(/) t Hob. 33 1. ante, voL i. 2, note (fc), 16nnd 818; and 

( O A Hob. R. 406. set* Palmer's Prac* House of Lords* 370, n, 

(g) The Vrouw Hertnina, 1 Hob. 163. (A;) 1 Madd. C!». Fr, TTys //ar- 

{ h ) 3 IMa. C. 70. vwu $/, 2 Dods. Ad. R. 70, 377. 

(i) Iji Caul?. ITffH, Dougl.594,614; 
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for a hostile capture or seizure under colour of prize at sea or in CHAP. V. 
foreign parts, (l) though a mere piratical or illegal seiaure under 
pretence of t car is, we have seen, remediable in the ordinary 
Court of Admiralty ; (in) when the taking was as prize the pro- 
ceeding for redress must be in the Prize Court under the 
existing special commission ; ( n ) nor can any action for false im- 
prisonment or detention of goods or ship be sustained, (o) This 
jurisdiction however does not take away that of the Court of 
Chancery, where a person, in whose favour an adjudication has 
been made, is a trustee for other parties, in which case he may 
be compelled in a Court of Equity to perform such trust, (p) 

We have seen that where the property is in value under 100/. 
the Prize Court will determine upon the right on a summary 
proceeding, (g) No prohibition to the Prize Court of Admi- 
ralty will be granted for proceeding to adjudication on a ship 
taken as a prize, cither during war, or even after the cessation 
of hostilities, for the Court has jurisdiction to complete what 
has been regularly commenced, (r) 

In this Court of Prize arc directly decided not only all ques- 
tions relative to captures, but prize and sometimes booty (.y) (or 
prize on shore), but also most other questions upon the law of 
nations, though sometimes the latter, and even the construction 
of treaties, are collaterally argued and determined in other 
Courts. The jurisdiction of the Prize Court is not like that of 
the Instance Court confined to transactions on the sea, but ex- 
tends as well to hostile seizures on shore. (/) It has been 
justly observed that the powerful judgments to be found in Sir 
Christopher Robinson’s Reports, commencing A. I). 1798, and 
the other subsequent reports, arc models of judicial intelligence, 
impartiality, and eloquence, inducing all foreigners to admit 
that the English modes of administering of justice in the 
Court of Admiralty and of Prize are beyond comparison supe- 
rior to those of any other foreign tribunal. ( u ) But as we arc 
now in a state of peace it would be of little utility to add further 
observations on the jurisdiction and practice of the Court of 
Prize , however important its jurisdiction in time of war. 


(0 E/phinstmie v.Bedreechemed , Knapp, 
Rep. 516 to 361 *, JHU v. Reardon , 2 
Sim. & Stu. 451 ; 2 Rose. 11. 606. 

(to) Ante, 538, n. (i)* 

(n) Id. 

(o) Id. ibid • ; Faith v. Pearson, Holt’s 
Chan. Pr. 69, 70, note 14 ; Duckworth 
v. Tn,' W, 2 Taunt. 7 ; Bolton v, Gladstone, 
t Taunt. 85. 

(p) Dill r« Reardon , 2 Russ* R* 606« 


(<;) The Nercurius , 5 Hob. 127; ante, 
f ol. i. 818. 

(r) 1 Mad cl. 15 ; The Harmony, 2 
Dads. Ad. R. 78, 577. 

(i) 1 Hag". 40. 

(t) Sir W. Scott in The Tuo Friends, 
1 Hob. Ad. U. 283. 

(u) See Lord Grenville's Speech on 
the Russian Convention of 1801, p. 28 a. 

and 1 Hagg, Ad* R. 235, note. 
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Sect. XIII. — Of the Court of Bankruptcy and its Subdivisions, 

as each Commissioner's Court , and the two Subdivision 
Courts ; Court of Review ; and Appeals to the Lord Chan- 
cellor or to House of Lords. 

\. The existing Law and what altera- 
tion introduced by 1 & 2 W. 4,c. 56. 

2. Abstract of Stat. 1 & 2 VV. 4, c. 56, 

with Notes. 

3. Abstract of Stat. 2 & 3W. 4, c. 114. 

4. Abstract of the General Rules umi 

Orders of the? Court of Review. 

The last of the Courts, having as well original as appellate 
jurisdiction, to be here noticed, is “ The Court of Bankruptcy ,” 
and in which, especially under the recent act for the adminis- 
tration of the bankrupt law, viz. 1 & 2 W. 4, c. 50, the existence 
of debts and claims upon a bankrupt and rights to his property 
may be investigated and decided, and when facts are disputed 
may be tried by a. jury, and there are a succession of appeals or 
re-investigations of facts as well as of matters of law ; as from 
a single commissioner to one of the two Subdivision Courts, and 
from thence to the Court of Review, and from thence to the 
Lord Chancellor, and from his decision even to the highest tri- 
bunal — the House of Lords. The jurisdiction of the Courts 
we have previously considered are principally confined to litiga- 
tion between two or moffe solvent individuals ; but the Courts 
of Bankruptcy have jurisdiction only in cases where a trader or 
person subject to the bankrupt laws is not only supposed to be 
in a state of general insolvency, but has also committed an act 
of bankruptcy, and who is therefore considered to be no longer 
capable of performing his pecuniary engagements, and that 
therefore it is fit that, as far as practicable, an equal distribution 
of his effects amongst all his creditors should be secured by 
vesting the property in some third person or persons, to be admi- 
nistered under some public and uniform authority. 

A system of bankrupt law administered under a commission of 
bankruptcy had long been established, and was consolidated by 
60, 4, c. 16, and upon that statute still stands the substance of 
tin law of bankruptcy as it relates to the person who may become 
a bankrupt, the act of bankruptcy, the debt of the petitioning 
creditor , who may cause a commission, now termed a fiat, to be 
issued, the debts that may be proved so as to receive dividends, 
the doctrine of relation to the act of bankruptcy, the law.of re- 
puted ownership, and respecting actions by and against assignees, 
and the dividend and the certificate. The laws respecting 


1. J nose of 13th January, 

2. Of 24 & 3d February. 

S. Of 15th February. 

4*. Of 19th March, &c. & c. 

5. General Observations and Present 
Course of Proceeding. 



OP THE COURT OP BANKRUPTCY. 


541 


those subjects have not been materially altered, so that the 
treatises of the Honourable Mr. l£dcn (now Lord Hetiley (a:) ), 
of Montague and Gregg, (y) and of Mr. Deacon, (x) and some 
minor works, 'and the author’s summary, (a) respecting those 
subjects are still in a great degree applicable. But as regards 
the Courts and the official persons by whom the bankrupt law 
is to be administered, as well as the practice, the recent acts, 
1 & 2 W. 4, c. 56, and 2 & 3 W. 4, c. 1 1 1, coupled with the 
rules and orders founded thereon, (A) have almost entirely 
changed the jurisdiction as well as the practice upon tills im- 
portant subject, (c) 

Before the 1 & 2 W. 4, e. 56, it was necessary to issue a 
verbose commission addressed to several commissioners by 
names, and of whom as respected the metropolis there were 
seventy, and three of whom presided on every occasion, and 
received fees for each meeting however short or trifling the 
occasion, (d) Assignees also, not practically acquainted with 
the duties of their oflicc, were chosen by the creditors, and 
bad the entire possession of and control over the estate, and 
being generally in trade themselves very often failed with large 
sums belonging to the estate in hand, which were entirely lost 
to the creditors. 

But now, in lieu of such commission, the Chancellor, Master 
of the Rolls, or Vice-Chancellor, or the Masters of the Court 
of Chancery, acting under an appointment by the Chancellor, 
on an affidavit and bond and petition, similar in substance to 
those previously required, may, in case the bankrupt resides 
in or within forty miles of London, issue his concise fiat under 
liis hand in lieu of such commission, and thereby authorize such 
creditor to prosecute bis complaint in the Court of Bankruptcy, 
(i. e. before one of the six appointed commissioners, and with 


(s) Ellen’s Digest Bankrupt Law, 3 cd. 
A.I). 1835, per tot, 

(y) Montague & Gregg’s Bkpt. Law. 
(j) Deacon’s Bankrupt Law. 

(«) See a compact Summary, Chitt. on 
Bills, 8 th cd. 658 to 673, which was 
framed purposely to give a concise prac- 
tical view of the Bankrupt Law for the 

use of students* 

(b) Rules and Orders, 12 Jan. 1832 ; 
additional Roles of same date, and Rules 
2 Feb., 16 Feb., 19 March, 27 March, 
and 28 March, 1831, stated in 1 Dea- 
con fit Chitty’s Rep. XX11I. to XXXII ; 
and sec post, 551 to 665. 

(e) Th£ student will find a clear expo- 
sition of the stat. 1 & 2 W. 4, c. 50, 
and the first Rules and Orders, in Mr. 
Stewart’s Practice in Bankruptcy. The 

VOL. II. 


subsequent Rules and Orders, will) tile de- 
cisions thereon, will he found in Chltty & 
Deacon’s Re]). ; and see Montague & 
Bligh’s Rep. 

(d) It frequently occurred that merely 
for the purpose of examining a bankrupt 
or a third person respecting some matter 
of faef of hut small importance, a private 

meeting of three commissioners was con- 
vened, and fees paid to each commissioner, 
and if the time of attendance exceeded two 
hours it was considered unreasonable, and 
the meeting was adjourned, although the 
commissioners were perhaps merely read- 
ing a newspaper all the time, excepting at 
the moment of signing their names ; and 
thus tliis useless tribunal was as expensive 
as it was vicious. Sew also Eden’s Bkpt. 
L, 79. * 


CHAP. V. 
Sect. XIII. 
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CHAP. V. the power of appeal, &c.) (<?) and which fiat is directed to be 
Skit, xui. j n th*at Court, and thereupon any one or more of the six 
commissioners is authorized to act in execution of the act, (f) 
and he is selected by ballot under the 11th and 12th Rules or 
Orders of 12th January, 1832, made in virtue of that act. ( g ) 
Tlw* issuing of To provide for a country bankruptcy, (that is, where the 
8 '‘ ountr y ,ia1, bankrupt resides out of London, or more than forty miles 
therefrom,) the judges on their circuits are to return to the Chan- 
cellor the names of barristers, solicitors, and attomies resident 
in country districts, and if he approve, they are placed on a list 
of country commissioners, and then fiats for country proceed- 
ings in bankruptcy are not to be directed to the Court of 
Hankruptcy , or prosecuted before one of the six commissioners, 
but are directed to some otic or more of such persons in rota- 
tion, who arc to be particularly named in the fiat, and are there- 
upon to act as such commissioners within their districts. 

The Lord Chancellor alone has jurisdiction under the 19th 
section by his order to annul a fiat, and such order is to have 
the effect of the former proceeding by writ of supersedeas. 


An analysis of An outline of the statute 1 & 2 W. 4, c. 50, (which com- 
altering the inenccd in operation from and after the 1 1th January, 1832,) 
jmisdk'iion ami may here be useful. The 1st section constitutes by name the 

power* of the , . ,, _ 

Court of Hunk- entire C ourt or jurisdiction, “ the Court of JHankruptcy, and 


ruptcy and its 
subdivinions. 

The four judges 
ot the (Jourt of 
Review. 

The six com- 


enacts that four persons of prescribed standing at the bar shall 
be the judges of such ('ourt ; and sir persons, being barristers 
of not less, than seven years’ standing, or of four years’ standing 
at the bar, who have practised as a special pleader for three 


missioned. years below the bar, commissioners of such Court ; (A) and then 


(<•) 1 & a W. 4. c. M5, sect. VJ. 

(f) Ibid. sect. 13. 

(g) Upon the granting every fi.it, whe- 
ther in a town or country bankruptcy. 10 /. 
is to Ik) paid to the Chancellors Secre- 
tary of Hankrupts, and all which sums 
an* once a week to be paid iuto the Rank 
of Englaud, see I \ 2 W. 4, c. 56, sect. 
46 ; and every official assignee is out of 
the first monies that come to his hands, 
uud immediately after the choice of as- 
signees by the commissioners, to pay 20/. 

to the accountant-general ; see sect. 40. 

It will be observed, that the London 
commissioners and other officers arc re- 
munerated by a fixed salary j country 
commissioners are entitled to 20$. for 
every meeting, \yjth a like fee for the exe- 
cution of every diBed, (of which however 
there are but few since 1 & 2 \Y. 4, c. 56, 
sects* 25, 26 and 27/) and forever)* certifi- 
cate, 6 G. 4, c. 16, sect. 22 ; and a futiher 


allowance of 20r. to commissioners being 
barristers, and for travelling seven miles or 
upwards to the place of meeting, an addi- 
tional fee of 20s. Rut no charges for eating 
or drinking can be legally made. Ex parte 
Ualliduy, 7 Vin. Abr. 77 ; Ex parte liar - 
6*71, 1 Hose, 69; Ex parte Crriffiths, 2 
Rose, 342 ; 1 Madd. R. 66 ; Ex parte 
Uutlcr, \ Mont. Dig. 638 ; Eden’s (Ld. 
Henley’s) Rkpt. L. 3d. edit. 8). 

{h) Under this act the lion. Thomas 
Kukine, K. t\ was appointed the Chief 
Justice, and Sir A. Pell, Sir J. Cross, 
and Sir G. Hose were appointed the puisne 
judges. 

The vacancy occasioned by the death 
of Sir A, Pell has not been filled up, so 
that now there arc only three judges of 
the Court of Review. And the Privy 
Council Act, 3 6c 4 W. 4, c. 41, sect. 26, 
enables two of the judges of the Court of 
Review to form the Court when the Chief 
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declares that the same Court shall be and constitute a Court of CHAP. V. 
Law as well as Equity, (A) and shall, together with every judge ~ s ff r ‘ . X . *?L 
and commissioner thereof, have, use, and exercise all the rights, 
incidents, and privileges of a Court of Record or judge of a and Equity and 
Court of Record the same as the judges of the Courts at West- of Record. , 
minster, (i) 

The second section enacts that such four judges, or any three sect. 2. Tho 
of them , shall form a Court of Review, which shall always sit in C° urtof Review 
public, (excepting when otherwise directed by that act, or by same juriv- 
the rules to be made in pursuance thereof,) and shall have ('jiancellor'prc- 
super intendance and control in all matters of bankruptcy as viously had on 
theretofore exercised upon petition to the Chancellor. And pet,l,on ‘ 
the 3 & 4 W. 4, c. 41, sect. 1 and 2G, constituting the Chief 
Justice of the Court of Review one of the judges of the Judi- 
cial Committee of the Privy Council, enables any two of the 
judges of the Court of Review to hold and constitute tho 
Court during the absence of the Chief Justice when attending 
such Judicial Committee. 


The third section enacts that the matters to be heard and 
determined in such Court of Review shall be brought on by 
way of petition, motion, or special case, according to the rules 
and regulations to be established as thereinafter provided ; and 
the decision of such Court of Review is to be final and subject 
only to an appeal to the Lord Chancellor on matters of law 
and equity, or on the refusal or admission of evidence only. 
And such limited matters of appeal to the Chancellor arc to 
be only on a special case, and such case shall he approved and 
certified by one of the judges of the Court of Review, in mat- 
ters arising in that Court, and by the judge trying the issue, 
in matters arising out of the trial of issues ; and the determina- 
tion of such judge, on the settlement of such case, shall be 
final and conclusive. The appeal to the Chancellor under this 
act is to be heard only by the Chancellor, and not by any other 
judge of the High Court of Chancery ; which enactment, it 
has been observed, impliedly abrogates the jurisdiction of the 
Vice-Chancellor to interfere, excepting only in issuing his fiat, 
(under sect. 12,) so as merely to initiate proceedings against a 
bankrupt. (A) 


Sect. 3. Course 
of proceeding 
in Court of Re- 
view to txi on 
petition, motion, 
or special case. 

Derision of 
Court of Review 
to I)© final, ex- 
cept on appeal 
by special case 
to be heard and 
determined by 
Chancellor only* 


Justice is absent therefrom by reason of 
his attendance at the Judicial Committee 
of the Privy Council. 

( h ) Eften befoie this act commissioners 
of bankrupt were considered as having 
equitable as well as legal jurisdiction, 
Bromley v. Goodcrc, l Atk. 77 ; and as to 


discretionary power, Ac. Ex parte King, 
11 East, 02; 11 Ves. 417; 13 Ml. 131; 
15 ibid, 126 ; Stewart's Prac. Bankruptcy, 
1 1 , note (a). 

(t) 1 be 2 W. 4, c. 56, sect l. 

(h) Eden's Bkpt. L. 3 edit 457, and 
ante, 449. 


Q Q 2 
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Sect. 4. Court 
of Review may 
direct an issue 
in fact to be tried 
f before otic of its 
own judges or 
by a j udge on 
circuit. 

Sect. 5. Costs 
indiscretion of' 
Court. 


Sect. 6. The six 
commissioners 
to form two Sub- 
division Courts 
of three commis- 
sioners each. 


Sect. 7.^Any 
one commis- 
sioner may exc 
cute powers of 
act, except thu 
one can only 
commit for saft 
custody. 


The fourth section authorizes the Court of Review to direct 
any issue of fact arising therein fo be tried by a jury before 
one of the judges thereof, or before a judge of assize, and gives 
necessary powers to compel the attendance of jurors and wit- 
nesses, and to enforce the orders and decrees of the Court of 
Review. 

The ffth section declares that all costs of suit between party 
and party in the said Court of Review shall be in the discre- 
tion of the Court, and shall be taxed by one of the masters of 
the Court of Chancery. 

The sixth section enacts that the six commissioners may be 
formed into two Subdivision Courts, consisting of three commis-, 
sioners for each Court, for hearing and determining the matters 
and things,' and making the examination referred to each Sub- 
division Court by sect. 00 ; and that all references or adjourn- 
ments by a single commissioner to a Subdivision Court shall be 
to the Subdivision Court in which such single commissioner be- 
longs, unless in case of sickness. The 36th rule or order of 
12th January, A. I). 1832, directed that the first Subdivision 
Court should consist of C. F. Williams, J. Evans, and R. G. C. 
Fane, esquires ; and the second Subdivision Court should con- 
sist of J. II. Mcrivale, S. M. Fonblanque, and E. Holroyd, 
esquires. 

The seventh section enacts that any one of the six commis- 
sioners may execute all the powers, duties, and authorities 
given by any bankrupt act the same as if he had been specially 
named in a commission, with the exception that one commis- 
sioner can only commit for safe custody ; and the party must 
within three days following be brought up before the Subdivi- 
sion Court or the Court of Review. 


Sort*, ft, o. of. The eighth section prescribes the oath to he taken by each 
judge °» >- an( l commissioner; the ninth section authorizes the ap- 

pointment of pointment of two registrars and eight deputy registrars. (1) 

two registrars. 'Pile tenth section entitles all attornics and solicitors of either 
Suet. 10. Allot- 

uie* and nolici- of the superior Courts at Westminster to be admitted and have 
mittedfand' how t ^ ic * r naales enrolled in the Court of Bankruptcy without any 
far practise, (m) fee, other than allowed by that act, viz. 5s., (»») and they may 


(0 The chief judge has a salary of 
30004. per annum, the puisne 2000/. each. 
Kach commissioner 1500/. ; each chief re- 
gistrar 0004. per annum ; and each de- 
puty registrar <500/. The \yhole expense 
of tlicestablishment is now 30,400/., though 
formerly it was about 70,000/. 

(m) Deacon and Chitty’s Reports, 5. 


It is not necessary that a person suing 

out n fiat should be a solicitor in chancery j 
au attorney of a common law court may 
obtain and prosecute a fiat, Wiikinm ? . 
Higgles, 1 It. fit Cres. 158 ; Ford v. f YM 9 
3 Hr. & It. 241. If guilty of fr$ud, col- 
lusion or misconduct, or gross ignorance 
or negligence, the Lord Chancellor for- 
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aftcrwairls appear and plead in any proceedings in that Court CHAP. V. 
without being required to employ counsel (except in* proceed- S”* 1 * lt1, 
tugs before the Court of Review, and upon the trial of issues 
by jury). But any other person not admitted, who shall prac- 
tise, incurs a contempt and penalties ; and attornies admitted 
are liable to the like consequence as attornies and solicitors 
practising in the superior Courts. 

The 11th section enacts, “ that the judges of the Court of S. u. pjwcr vf 
Review, with the consent of the Chancellor, may make general viow^ia ni«l»e 
rules and orders for regulating the practice of the said Court 8 CI,cr «* 
of Bankruptcy, the sitting of the judges and commissioners 
thereof, and the conduct of the other officers and of the prac- 
titioners therein.” Accordingly, on the 12th January, 1832, 
thirty-six such rules and orders were made and promulgated, 
and intended to regulate all subsequent proceedings ; and some 
rules* were .at the same time made relating to preceding com- 
missions, and a form of petition to the Court of Review was 
prescribed ; (n) and subsequently other general rules and orders 
have been also maefb under this power. 

The Court of Bankruptcy having been thus constituted of s* i*’> Tlio 
each Commissioner’s Court, the two Subdivision Courts, and the M.„tcr of the 
Court of Review', (with an appeal to the Lord Chancellor and !*! ,ll! y““ l . 
an appeal also irom him m certain cases to the Mouse of lor, \c. wlim 
Lords), (o) the statute then proceeds to enact, (in sect. 12,) 

“ that in lieu of the former commission, the Lord Chancellor, bankruptcy, 
the Master of the Rolls, the Vice-Chancellor, and each of the 
Masters in Chancery, acting under any appointment by the 


incily might on petition order him to pay 
costs occasioned, 14 Ves. 209; 13 Ves. 
62 — 67 ; Buck, 24, 27 ; and for gross 
misconduct he might have been removed, 
1 Gl. 5c J. 78. The Court will only ex- 
ercise a ntminary jurisdiction over au at- 
torney when he acted in the character of 
an officer of the Court and not in an ordi- 
nary case between attorney and client ; 
Ex parte Bull, 3 Dea. & Chit. 116 ; and 
see E.t parte Hicks , 2 iWrf. 573 ; where 
the Court will interfere summarily, Ex 
jtdrlc William , 3 l)ca. 5c Chit. 103. 

Tuesday, June 24, 1834, In re Robert 
Marks, alias Marsh. — Mr. Montagu ap- 
plied at the instance of the Incorporated 
Law Society, that Robert Marks, alias 
Marsh, should be struck off the roll of 

practitioners belonging to this Court, a 
similar application having been already 
complied with in the Court of Exchequer. 

The Court said, that as the party in 
question had not been served with a no- 
tice of the application, it Would not pro* 


coed at once to this extremity. 

Rule nisi gj anted. 

Afterwards, on 4th July, 1834, in the. 
Court of Review, in the same mailer of 
Marks, Mr. Montagu presented a petition 
praying the Court to admit substituted 
service of an order ujwn the defendant, it 
being sworn that lie was not to be found 
at home, and it was thought that lie had 
left the country. The order had reference 
to proceedings instituted against the de- 
fendant, an attorney, for striking him oft 
the roll, as he had been already from some 
other Courts. 

jiie Court granted the prayer of the pe- 
tition. 

(») The following h the prescribed 
farm of petition: 

In the matter of C. D. a Bankrupt 
To the Right Honourable the Chief Judge 

and the other Judges of -the Court of 

Review. Tiic humble petition of, &c* 
Shcwclh that, &c. 

(o) Sect. 37. 
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CHAP. V. 
Sect. XIII. 


S. 13. One 
commissioner 
to uct thereon 
when appointed 
b y ballot on a 
town fiat, and 
liow to lie buU 
loted for. 


S. 15 and Uu 
Commissioners* 
oath and pro- 
ceedings to ad- 
judge the party 
a bankrupt. 


Chancellor to be given for that purpose, on petition made to 
the Chancellor against any trader having committed any act of 
bankruptcy by any creditor of such trader, and upon his^/ing 
such affidavit and giving such bond as is by law required, (p) to 
issue his fat under his hand, thereby authorizing such creditor 
to prosecute his said complaint in, the said Court of Bank- 
ruptcy, (q) or to prosecute the same elsewhere (r) before such 
discreet and proper persons as the Chancellor, &c. by such 
flat, may think fit to nominate and appoint, and which persons 
so appointed are to have the same powers as if they had been 
specially assigned by a commission. 

The 13th section enacts, “that every such fiat prosecuted in 
the said Court of Bankruptcy (meaning a London bankruptcy) 
shall be filed and entered of record in |he said Court, and 
thereupon any one or more of the six commissioners may pro- 
ceed thereon.” But the fiat as well as the act are silent'as to 
the particular London commissioners; and therefore the lltli 
of the General Rules and Orders of the 12th January, 1832, 
directs that upon every application for an appointment for open - 
ing a fiat, the registrar shall, in the presence of the solicitor 
applying for the same, allot such fat by ballot to one of the 
commissioners of the ( ourt , according to the regulation to be 
from time to time prescribed by the Court of Review, except 
in cases of second or renewed fiats, which shall go to the same 
commissioners before whom the former commission or fiat was 
prosecuted ; and the 12th order directs, that the registrar shall, 
in the presence of such attorney or solicitor, write upon the face 
of the Jiatpihe name of the commissioner before whom the same 
is to be opened ; and thus by ballot all partiality or preference 
in the choice of the London commissioner is imperatively 
avoided. 

The 15th section prescribes the oath of the commissioners; 
and the 10th section enacts, that the provisions of the former 
acts relating to bankrupts and to commissioners of bankruptcy, 
&c. shall be applicable except as particularly varied. The 
single commissioner on a town fiat, therefore, instead of the 
several commissioners named in the commission as theretofore, 
is to proceed precisely according to the former practice, viz. 
ex parte , and when the petitioning creditor's debt, trading, and 
act of bankruptcy have been proved before him to his satisfac- 


, (P) Olwiously referring to the pre* (9) i. c. menuing in the Court in Lon- 
jkmsly existing law tbcu in force under 6 don. 

Ci. -t, c. l«J. (r) Meaning in the country. 
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tion, he is to proceed to adjudge Ihe party bankrupt. (s) On a CHAP. V. 
country fiat the commissioners (who have not, like tljc London 
fixed commissioners, taken a general oath of office,) must first 
qualify themselves by taking the oath directed by the 15th sec- 
tion;^) after which they are to receive the evidence of the peti- 
tioning creditor’s debt, and of the trading and act of bankruptcy, 
and proceed to adjudge Ihe party a bankrupt as heretofore. 

The 17th section prescribes the time and manner of proceed- s. 17 ami ts. 
ing in case the bankrupt disputes the adjudication, and enacts, ' 
that in that case he shall present a petition, praying the reversal •li-putc bu 
of such adjudication, to the Court of Review within two calendar atlj' ul tcatiol » 
months from the date of the adjudication, if such trader (//) 
shall be then residing within the United Kingdom ; or within 
three calendar months, if residing elsewhere in Europe ; or 
within a year, if residing elsewhere; or within such other time as 
the Court shall allow, not exceeding one year ; and such Court 
of Review shall proceed to hear and decide upon such petition ; 
or there may be an issue and trial by a jury, and an appeal to 
the Chancellor upon matter of law or equity, or admissibility of 
evidence, (.r) Under sect, lb the Chancellor may issue another 
fiat at the instance of another creditor. 

The ~2d section relates to official assignees, and in great S. n. Appoint- 
amelioration of the former pi act ice in bankruptcy (which vested 
the estate of the bankrupt wholly in persons chosen by the whom property 
creditors, and who perhaps had never before acted in such a vc,t 
character, and not unfrequently misapplied the bankrupt’s es- 
tate, (//) ) now enacts, that a number of persons, not exceeding 
thirty, being merchants, brokers, or accountants, who were 
or had been engaged in trade in London or Westminster, 
should be chosen by the Chancellor to act as official assignees 
in all bankruptcies prosecuted in the said Court of bankruptcy, 

(that is, under a London fiat,) and one of whom should in all 
cases be an assignee of each bankrupt’s estate, together with 
the assignee or assignees chosen by the creditors ; such official 
assignee to give such security, to be subject to such rules, to be 
selected for such estate, and to act in such manner, as the 
judges of the Court of Review, with the consent of the Lord 
Chancellor, should direct; and such official assignee alone is to 
possess and receive rents, and till estates real and personal of 


(«) Eden’s Bankrupt Law, 3d ct). 72, 
73* 

(f) Ibid . p* 72. 

(u) Sic in statute, ted quote if it 
should not hare been party * a a one ground 


of deputing in adjudication may be that 
there was no trading. 

(i) Eden’s Bankrupt La w> 3d cd. 75, 
7%. 

(y) Ibid* 207, a« 
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Scot. XILL 


Official assig- 
nee, how hul- 
lotfd for by 
rotation on a 
town fiat. 


S. 25, 26, 27. 
Necessity for 
instruments of 
assignment or 
com v^anec to 
assignees «bru- 
gafeU. (s) 

S. S4. of 

debts by affida- 
vit uml proceed- 
ings thereon if 
disputed and 
tiial by jury. 


the bankrupt, (save only when others were directed by the said 
Court of bankruptcy, or a judge or a commissioner thereof,) and 
all stock in the pi^blic funds, and monies and n^ociable secu- 
rities, are to be forthwith transferred, delivered, and paid by 
such official assignee into the Bank of Kngltitod, to the credit 
of the accountant-general of the pourt of Chancery, or he in- 
curs a penalty. # <$1 

The 23d section, however, pre^yi}|<ithat the official assignee 
shall not interfere with the ciwdUpp^WtSsignce in the appoint- 
ment or removal of a solicitor or attorney, of in the sale of the 
bankrupt’s estate. 

The 17th and 18th Rules of 12th January, 1832, direct 
that the official assignees shall be divided equally among the 
six commissioners, and that each commissioner shall appoint 
his appropriated assignees to act in rotation under the several 
bankruptcies prosecuted before him, such rotation to be settled 
by ballot, except iu special cases to be ttfferred by the commis- 
sioners adjudicating them to the other commissioners of his 
Subdivision Court, or the Court of Review. 

The 2.7th, 2t>th, and 27th sections vest the property in the 
assignee or assignees for the time being, without the useless 
necessity for any deed or conveyance, as theretofore required. 

The dkh section relates to the proof of debts, and intro- 
duces a convenient alteration in the proceeding, which formerly 
required each creditor to attend in poison before the commis- 
sioners and sign in their presence a written deposition upon oath 
of. hisalcht.(n) This section authorizes any creditor to make 
proof of hisIMebt by affidavit, sworn before one of the judges 
of the Court of Review, or a commissioner, or a master in 
chaiicery, ordinary or extraordinary ; or if such creditor reside 
out of England, by affidavit sworn before a magistrate where 
such creditor shall be residing, and attested by a notary public, 
British minister or consul ; subject, nevertheless, to such rules 
and orders touching the personal attendance of any creditor to 
make such proof according to the then existing laws and prac- 
tice in bankruptcy, as the Court of Review, with the consent of 
the Chancellor, shall make and direct. < [b ) Section 30 authorizes 

~ . — — * 1 - " 1 

(s) Sec Eden’s Bankrupt Law, 223 to consideration of the debt, it not being 
238. ' compulsory to receive the proof, 1 Alt. 

(a) 6 CL 4, c, 16, s. 46; Ef parte 71, 222 ; especially when the merits of 

XVottUeyt 1 Cl. & J. 395 j Ex part# Sqmei, the debt may be questionable, see Ex parte 
11 Ves. 521. and see now Eden’s Bkut* BnUerJiU , 1 Rose. 192 ; 1 Vcs. & B. 
i»»$d edit. UK). 214; Ex parte Kemshed, l Rose, 149; 

(b) This wty to continue the power of £i parte $ymm, 11 Ves. 521 ; Eden’s 
examining the creditor proving as to the Bkpt. L. 3d edit. 101. 
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the commissioners to adjourn thd examination of a proof of a CHAP. V. 

debt to be heard before a Subdivision Court, so as tq have the S * 0T ' xhi. 

assistance of two other commissioners, and which latter Court is 

to proceed with such lost mentioned examination, and finally, 

without any appeal (except upon matter of law or equity or the 

refusal or admission of evidence,) shall determine upon such 

proof of debts ; but it is ^Tovided, that in case, before the single 

commissioner or the Subdivision Court, both parties, the assignees 

or the major part of them and the creditor, consent to hamithe 

validity of any debt in dispute tried by a jury, an shall be Trial by a jury 

prepared under the direction of the commissioners or Sub- j slencc of 

division Court, and sent for trial before the chief judge or one 

or more of the other judges ; and if one party only applies for 

ouch issue the said commissioners or Subdivision Court shall 

decide whether or^not such trial shall be had, subject to an 

appeal as to such decision to the Court of Review, (c) The 

odd section enables the Court of Review to grant a new trial. 

With respect to appeals, the 31st section enacts, that if a s. si & lu 
commissioner or one of the Subdivision Courts shall determine '» ,1 “ t . cusc ' ‘ ,l0 

decision of 

any point of law or matter of equity, or decide on the refusal commissioners 
or admission of evidence in case of any disputed debt, such mat- Jjonrt'maj^be 
ter may be brought under the review of the Court of Review nppwW tom 
by the party who thinks himself aggrieved, and the proof of the Hov'iewmd 
debt shall be suspended until such appeal shall he disposed of, 
and a sum not exceeding any expected dividend on the debt in 
dispute may be set apart in the hands of the accountant general 
until such decision he made, and in the like manner there may 
be an appeal on the like matter of law or equity from the Court 
of Review to the Lord Chancellor. The 32d sdfetion , enacts, 
that if the Court of Review shall determine on any appeal 
touching any decision in matter of law upon the whole merits 
of any proof of debt, then the order of the said Court shall 
iinally determine the question as to the said proof, unless an 
appeal to the Chancellor he lodged within one month from sucli 
determination ; and in case of such an appeal, the determination 
of the Chancellor shall be final touching such proof ; but if the 
appeal, either to the Court of Review or to the Chancellor, shall 
be allowed in relation to the admission or refusal of evidence , 
then the proof of the debt shall be again heard by the commis- 
sioner or Subdivision Court tod the said evidence shall then be 
admitted or rejected accordingly. We have seen that the 3rd 


(e) The Introduction by ibis act of the power of trying the existence of a disputed 
debt by a jury is entirely new. v 



550 


JURISDICTION OP SUPERIOR COURTS. 


CHAP. V. 
Sbct XIII. 


S. 37. Appeal 
to the House of 
Lords, when and 
how it may be 
prosecuted. 


Summary of 
other enact- 
ments iu 1 & 2 
W. 4, c. 56. 


section prescribes the manner ih which appeals from the Court of 
Review, vijs. by special case , shall be brought before the Chan- 
cellor, and that the same must be determined by himself and not 
delegated to the Master of the Rolls or Vice-Chancellor. (<l) 

The 37th section relates to appeals to the House of Lords 
and enacts, that in case the Chancellor shall deem any matter of 
law or equity , brought before him by way of appeal from the 
Court of Review, to be of sufficient difficulty or importance to 
require the decision of the House of Lords, or in case both 
parties in any proceeding before the Court , of Review shall 
desire that any such matter may be determined in the first in- 
stance by the House of Lords and not by the Chancellor, then 
the Chancellor or Court of Review may direct the whole facts 
whereupon such question shall arise to be stated in the form of 
a petition of appeal to the House of Lords, and the party 
appealing may carry such appeal to the House of Lords in like 
manner as other appeals are preferred to that House ; and the 
section then contains directions respecting the mode of stating 
the facts in such petition. 

This act contains several minor regulations, as that a commis- 
sioner may appoint two or more instead of the three public 
meetings under the former act for the bankrupt to surrender and 
conform, and the last of which meetings is to be on the forty- 
second day after the publication of the bankruptcy in the Gazette, 
and that the choice of assignees shall take place at the first of 
such two meetings, (e) The judges and commissioners are also 
authorized to take the whole or any part of the evidence given 
before them cither viva voce on oath or upon affidavit, (f) Sec- 
tion 43 enacts, that no commission or fiat shall be superseded or 
annulled, nor any adjudication reversed, by reason only that the 
same has been concerted by and between the petitioning creditor, 
his solicitor or agent, or any of them ; and the bankrupt, his 
solicitor or agent, or any of them, except in cases then pend- 
ing.(g) Section 38 authorizes the assignees, with the approba- 
tion of the proper Subdivision Court, to appoint the bankrupt 
himself to superintend the management of the estate, or carry 
on the trade for the creditors, and otherwise to act, and on such 
terms as they may think fit, which enactment is entirely new. 

The 43d section enacts, that if the assignees agree to refer 
any matter in such manner as by law they were then already 
empowered to do, such agreement of reference may be made a 


(d) Sect 3, ante, SiS. 
(<?) Sect. 30. 


($) It was formerly otherwise, 1 Hose, 
37 } i Buck, 77. *57 ; 1 01. & Jam. 17 ; 
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rule of the Court of Bankruptcy. The 57th section Authorizes 
each commissioner to order and allow such sum as he thinks 
reasonable to be paid to the official assignee as a remuneration 
for his services. 

On the 15th August* 1832, another act relating to bankruptcy 
was passed to amend the laws, viz. 2 & 3 W. 4, c. 1 14., providing 
for the custody of records under former commissions of bank- 
rupt and to their enrolment. Section 5 enacts, that fiats shall 
be entered of record on application of any interested party, and 
without any written petition for the purpose; and section (» 
prescribes the fees for entry of commissions and fiats ; section 
8 enacts, that no fiat shall be received in evidence unless first 
entered of record,; and section 9 provides, that upon the pro- 
duction of any commission, fiat, adjudication, assignment, ap- 
pointment of assignees, certificate, deposition, or other proceed- 
ing in bankruptcy, purporting to be sealed with the seal of the 
said Court of Bankruptcy, or of any writing purporting to be a 
copy of any such document, and purporting to be sealed as afore- 
said, the same shall be received as evidence of such documents 
respectively and of the same having been so entered of record, 
without any further proof thereof. But perhaps the must im- 
portant enactment is contained in the 7th section, viz., that the 
deposition of a deceased witness relative to a petitioning creditor’s 
debt, trading, or act of bankruptcy, duly entered of record, 
shall be admissible in evidence and have the same effect as if 
the matters alleged therein had been deposed to by the same 
witness in such Court according to the ordinary course and 
practice thereof, subject, however, to the qualifications therein 
prescribed. 

We have already adverted occasionally to the General Rules 
and Orders of the Judges of the Court of Review, made and 
promulgated on the 12th of January, A. 1). 1832, under the 
11th section of 1 & 2 Wm. 4, c. 56, and several other subse- 
quent Rules, which may be thus abstracted : — 

Rule 1st. Prescribes that ail affidavits shall be filed with the 
registrar. 

2d. That the registrar's office shall be at the Court of Com- 
missioners of Bankrupts in Basinghall Street, London, and 
shall be kept open daily, except Sundays, from ten in the 
morning until four in the afternoon, and in the evening from 
steven to tune. 
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CHAP. V. 
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Substance of the 
statute 2 & 3 
W. 4, c. 114, 
relating to 
bankrupts* 


The Rules anti 
Orders founded 
on 1 &c 2 W. 4, 
c. 56, s. 11, 
ante, 545. 


The General 
Rules and 
Orders, 12 Jan. 
A. D. 1B32* 
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CHAP. V. 3d. That attornies shall be admitted and enrolled in the 
Court of Bankruptcy by order of Court of Review. 

4th. That such admission and enrolment shall be upon pro- 
duction of a certificate from the proper officer, and upon filing 
his own affidavit of his being such attorney or solicitor and of 
the date of his former admission, such affidavit to be sworn by 
. . him, if residing in London or within ten miles, before the Court 
of Review, and if residing elsewhere, before a Master in 
Ordinary or Extraordinary in Chancery. (/<) 

By Order 5 only the sum of 5s. and not 25s. are de- 
raandable. (*) 

The 6th Rule requires every attorney and solicitor admitted 
e* in the Court of Bankruptcy to enter in the registrar’s book, at 
his office, his name and place of abode, or some other proper 
place in London, Middlesex or Southwark, within one mile of 
that office, where he may be served with notices, summonses, 
orders and rules in matters depending in the said Court, and 
in case of neglect, then the fixing up of any notice or the copy 
of a summons, order or rule for such attorney or solicitor in the 
office of the chief registrar shall suffice. 

Rule 9th. That all proceedings before the Commissioners 
in the Court of Bankruptcy shall be written on parchment or 
paper of one uniform size, and shall remain of record in the 
said Court. * 

Rules 10, 11 and 12, relate to the filing of fiats and allotting 
Commissioners by ballot as already shewn, and the registrar’s 
writing the name of the elected commissioner on the fiat, (k) 

Rule 13 requires the fiat to be prosecuted before the elected 
commissioner, unless otherwise specially ordered by the Court 
of Review or one of its judges. 

Rule 14 requires the commissioners to sit daily (Sundays and 
holidays thereafter to be named only excepted') at ten o’clock, 
at the Court of Commissioners of Bankrupts in Basinghall 
Street, and shall hold their Subdivision Courts at the same place 
as occasion may require. (/) 

Rule 15. That a deputy registrar shall attend upon each 
commissioner -to take mimftes, to draw up and have the charge 


(/«) As to who may be admitted ( see %umc pro tunc* E.i parte Tanner, 3 Dea* & 
unto, 54 U 1C an attorney be unable from Chit, tO. 

bodily infirmity to attend to be sworn in, (i) 1 Dca. & Chit. Rep, 5. 

lit may be allowed to be admitted on an (k) Ante , 546. 

affidavit sworn before such master, Ex (/) It will be observed that the dura- 

part§ Smtin, 1 Dea. 4c Chit, 15. And tion of the commissioners’ stay at the office 
under special circumstances a person may is not fixed. The registrars are, by rule 2, 
be admitted as an attorney of this Court to coutiuue at their office till four o’clock* 
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of all proceedings before him under the superintendence of the CHAP. V. 
chief registrar. ( , ■ . . . « 8*et . XIH. 

Rule 16. In lieu of attaching a copy of the Gazette as there- 
tofore, the deputy registrars are to make a memorandum of the 
appearance of the advertisement in the Gazette, and of the date 
thereof, with proper reference to the file to facilitate search. . 

The 17th and 18th Rules, we have seen,. direct that the 
official assignees shall be divided equally amongst the six com* 
missioners, and be chosen by ballot. 

The 20tb Rule directs that the appointment of any assignee 
to any bankrupt’s estate shall be under the hand of the com- 
missioner, and shall remain of record in the said Court of 
Bankruptcy; and certificates of such appointment, under the 
seal of the Court, shall be delivered to such assignee by the 
registrar on application for the same. 

The 21st Rule prescribes that no official assignee shall, 
cither directly or indirectly, carry on any trade or business, or 
hold or be engaged in any office or employment other than his 
said office and employment. 

The 22d, 23d and 21th Rules require each official assignee 
to find sureties to the extent of 6000/. and execute to the two 
registrars a joint and several bond in the penal sum of 0000/. 
and enjoin certain notices and proceedings respecting the same. 

The 25th Ride enjoins each officfitl assignee to obey the in- 
struction of his commissioner or of the Court of Review. 

The 2Cth Rule orders each official assignee to pay into the 
Bank of England all monies as soon as they amount to 100/., 
and to deliver an account therewith. 

The 27th Rule recommends each commissioner to allow to 
the official assignees one per cent, on the monies they receive, 
and one and a half per cent, more on the monies actually divided, 
but subject to reduction by the Court of Review. 

The 28th and 20th Rules direct that a messenger shall, 
upon taking possession, forthwith take an inventory of the 
bankrupt’s effects, but that no appraisement shall be made or 
other expenses incurred without the special direction of the 
commissioner, until after the appointment of the creditors’ as- 
signees, and a table of reduced messenger’s fees is then recom- 
mended. 

Rule 30 directs that all petitions presented to the Court of 
Review shall be entered in the registrar’s office, and that the 
fiat directing the attendance thereon shall be under the seal of 
the Court of Bankruptcy, and that the original petition shall, 
when served, be returned to the registrar on or before the 
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General Order, 
2 & .’> February, 


hearing and be filed of record, and that it shall not be necessary 
to recite such petition at length in any order pronounced by 
the Court thereon. 

Rule 31. All the process of the Court of Review shall be 
under the seal of the Court of Bankruptcy. * 

Rule 32. That all agreements of reference to be made rules 
of the Court of- Bankruptcy shall be so made by order of the 
Court of Review, and all matters arising thereon shall be heard 
and determined by the Court of Review. 

Rule 33. That all recognizances to be taken and acknow- 
ledged in the Court of Bankruptcy shall be taken and acknow- 
ledged before the Court of Review. 

Rule 35. That the practice in the Court of Review shall, 
until otherwise ordered, be conformed as nearly as may be to 
the present practice in matters before the Chancellor. 

Rule 3G. That the first Subdivision Court shall consist of 
C. F. Williams, Joshua Evans and R. G. C. Fane, Esquires ; 
and the second Subdivision Court shall consist of J. H. Meri- 
vale, S. M. Fonblanque and E. Holroyd, Esquires. 

T. Erskine, C. J. 

Albert Pell, J. 

J. Cross, J. 

G. Rose, J. 

12 January, 1832, approved Brougham, C. 

ft is ordered that each official assignee shall present for ac- 
ceptance all unaccepted bills of exchange as soon as he shall 
receive the same and before he deposits them in the Bank of 
England as thereinafter directed. 

That each official assignee shall deposit in the Bank of Eng- 
land, to the credit of the accountant-general of the Court of 
Chancery, all bills, notes and other negociable instruments, 
(except unaccepted bills), as soon as he shall receive the same, 
with a statement in writing, with the cashier of the bank, stating 
the date, contents, &c. and take a receipt for the same, to be 
produced, when required, to the commissioners, and the cashier 
is to duly present such securities for payment, and if paid pay 
the proceeds into the bank to the credit of such accountant- 
general. And in case such secuYity be dishonoured, the cashier 
is to deliver the same to a notary to be duly noted and pro- 
tested, and who is to return the same to the cashier to be again 
deposited in the bank. 

m Signed by the same Judges. 
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Court of Review, 15 February, 1832. chap V. 

It is further ordered that official assignees shall give due 8bct * ****• 
notice of dishonoured bills, notes and other negociable securities. General Order, 

15 February, 
183?. 

Court of Review, 19 March, 1832. 

It is ordered, that in all matters referred by this Court to any General Order, 
judge or commissioner of the Court of Bankruptcy, he may in l9Marcll » t833, 
his report state such special circumstances as he shall think fit 
without being specially directed so to do. 


When bankrupts holding short bills, the property of a cus- 
tomer, become a bankrupt, the customer may on petition to the 
Court of Review obtain an order for the accountant-general to 
deliver such bill to enable him to proceed thereon. His Honour 
the Chief Judge said that there ought to have been no diffi- 
culty in such a case, for there was a general order that upon the 
dishonour of any bill it should be restored to the official as- 
signee. The prayer of the petition was granted. (>w) 

The Bankrupt Law at present stands thus. The (» G. 4, 
c. 10, s. 1, describes the persons who may be made bankrupts. 
Sections 2 to 8 define the acts of bankuptcy. Section 13, the 
affidavit and bond to found a commission, which were precisely 
as now required. The vest of that aet prescribed the other 
parts of the law of bankruptcy, most of which, as already ob- .< 
served, is still in force. The new act 1 & 2 W. 4, c. 50, s. 12, , 
in addition to the Lord Chancellor, also authorizes the Master 
of the Rolls, the Vice-Chancellor, or a Master of the Court of 
Chancery (when so especially authorized by the Chancellor) to 
issue his fat in lieu of the commission theretofore issued under 
6 Geo. 4, c. 16, s. 12. But the most important alterations are 
in 1st, constituting each of the six appointed coinmissioners a 
separate and subprdinate Court; and then, as a Court of Ap- 
peal, or to assist each comtnissioner, are, 2dly, two Subdivision 
Courts of three commissioners : 3dly, is the Court of Review, 
holdcn before a chief justice, (who is also one of the judges of 
the judicial committee of the privy council under 3 & 4 W. 4, 
c.41, s. 1,) and at present two other judges, to whom are dele- 
gated all the powers that, under the former system, were vested 
in the Lord Chancellor on a petition in bankruptcy from the; 
decision of any of the former seventy commissioners or country 
commissioners, now abolished. This Court of Review is a 
Coirrt of Appeal as well from the decision of each commissioner, 
as also from both the Subdivision Courts, and in case the proof 


Ex parts EUis and others. In r« Sir i6 April, 1831. Cbitty on Bills, 8 edit. 
George Duckett and Co., Court of Review, 805. 


S, (irncrnl oh- 
MTVUtioilft on 
the effect ol the 
recent net* and 
i ule», and the 
present course 
of proceeding 
in obhtinhig u 
fiat, proving u 
debt, ami the 
other proceed- 
ings thereupon. 
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• CHAP. V. -of a debt is disputed, has power to summon a jury and try the 
Sbct. XIII. ex j stence 0 f the debt, before one of the judges of the Court of 
Review or- a judge on the circuit. It is also a Court of Law 
and Equity and of Appeal from the decision of such commis- 
sioner and Subdivision Courts, and upon the improper admis- 
sion or rejection of evidence. And upon a special case, there 
is an appeal ftpra the Court of Review to the Chancellor, and 
from his decision to the Housa,of Lords. 

The practical The course of proceeding , when one creditor or several cre- 
ceedtng to'ob- ditors in partnership can swear to the existence of a single 
cute o'fiat* 0 * 0 ' 100/., or two separate creditors to debts of 150/., or 

three or more creditors to debts in the aggregate of 200 /. is. 
First, To search the docket book at the Bankrupts’ Office, 
situate in Basinghall Street, London, in order to ascertain 
whether a docket lias been already struck, and if not, then. 
Secondly, To prepare an affidavit of such debt or debts, and 
of the creditor’s belief that his debtor is become bankrupt, 
which allegation imports two facts, viz., a trading, or that lie is 
otherwise subject to the bankrupt laws, and that he lias com- 
mitted an act of bankruptcy. («) 

Thirdly , When the bankrupt resides in London, or within 
forty miles thereof, ( 0 ) this affidavit is to be Sworn before a 
Master in Chancery ; but if the creditor reside in the country, 
and beyond that distance, then before a Master Extraordinary 
in Chancery. ( p ) 

Fourthly, The creditor is then, in pursuance of 6<x. 4, c. 16, 
s. 13, to exedhtb the usual bond, in the penalty of 200/., con- 
ditioned to prove his debt and that an act of bankruptcy is 
committed by the debtor before the fiat was issued, (y) Such 


Form of peti- 
tioning credi- 
tor's affidavit 
on which to pc- 
tit low for a fiat. 


Fault of affidi 

vit TO obtain h 
country fiat. 


Form of (mUa 

tionlog 

tor 'a blond, a . 


(n) A. B., of Oxford Street, in the county of Middlesex, linen draper, nmketh oath 
that C. D., of Leicester Square, in the said county, draper, dealer uud chapman, is 

justly and truly indebted unto him, this deponent, in the sum of £ and upwards, 

for (<>r \tpon) (heftt, state the subject matter of the debt.) And the deponent further 
saith that the said C. D. hath become and i* bankrupt, within the true intent and 
meaning of the statutes made aftd now in force concerning bankrupts, as this deponent 
bath been informed and believes. 

Sworn at the Public Office this dn^ot I A. B. 

■ ' ■ — , A. D. , before me, J 

Matter in Chancery* 

(o) When the baukrupt resides above fyrty (biles from London, a country commission 
(now fiat) is necessary. ? Cooke, B, L. V. 

(p) [Sambas the affidavit to the end, su}>ra, and then add.] And that the fiat of 
>ankruptcy sought to be issued against him the said — « , when obtained, is in- 
tended to be executed at Bury St. Edmunds, in the county ot Suffolk, 01 within ten 
miles of the same, and qot within forty miles of London. 

Swofn at Bury St. Edmunds, in the count 

Suffolk,* this — day of , M 

.1854, before me, L. &L, a Master Exttf 
dinary lit Cbgnccry. W * 

* Y y) Know all men by these presents, that I, A. B., of Oxford Street, in the county 

* of Miodlesea, linen draper, am hdd and irmly bound to the Kiglit Honourable Henry 
Lord Brougham and Vaux, Lord fii|h Chancellor of Great Britain, in £*00, of good 


miles of Loi 
ountwof 

Ext W>r- } 
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bond need not be stamped, but must be sealed and delivered 
in the presence of fwo witnesses. This is usually executed at 
the Bankrupt Office, when a town fiat is to be issued. But if 
the ci editor tesidc in the count! y. the bond is then usdally 
theie executed, and transmitted with the affidavit to a solicitor 
in town. (r) 

1'ijlhly, In both cases the affidavit and bond 'are taken to 
and deposited at the Bankrupt Office and the fiat be^pok <*, and 
an cult y is made in the docket booh, and which proceedings arc 
termed “ striking the dochtt .” At the time of leaving the 
affidavit and bond at the Bankrupt Office the fiat is bespoke, and 
XI . liis. (id. deposited with the deputy secretuiy, ami on call* 
ingfor the fiat at the appointed tune, ot obtaiumgit immediately, 
the fui tlier sum of £8 : 7v. (id. is paid, so as to make up the A 10, 
as requned by the statute 1 ix ‘J VV. 1, c. 50, s. Uk 

Sixthly, After the affidavit and bond have heeu left nt the 
Bankiupt Office and the fiat bespoke, the petition for the fiat, 
addressed, as we have seen, in all cases to the laird Chancellor, 


and hwfui m ni \ of Ok tl Hntain, to la pud to the phi l lord Clnnaellor, 01 Inn 
tirtum ittorni \ , c\i i ulors, i limni'lt dors 01 to wl hIi ptMiitiit will md truly 

to be madt, J bind fO> u If, m\ bill** i \t Colors and idin iifsti Hum, hi ml > by time* 

jutMiils, m il< I with si d, d ittd this — di\ id - , \, IX , I hr 

condition ot tins < I It tiion is mu.!i <1 tt it the d »\< boon U n \ l si iji pi \t is wilt 
btiori hisiuijisty s < ourt of hankiuptt \ , [< r in n <ounlnt hmkrujrtnj t ** bif>t< the 
ciiniiiiMMom ib t > tt i; | i ndrd in i h it i^unst ( 1) < I v \< , di i| 1 1 , <1< «i It r mid 

cluipm in J uncle i* i if it in b n kmj ft \ i n t ( i > , « t U« n t sti« 1 1 nt tin i uiintv 

of MiddltM \, dripir as iipi n u tiiil it hw , in c «sp llu dm issuing loi th of tin* pio 
«ctuti n ot ti uikiuj ti y <„uiistth s nil ( I) ill be i nt« st< u uuj tiud tint tin 

s ini C I) was and now j* juriIy ind tnd\ mdihttd t tilt s n t \ H n tin sum of 

1 LOO i r u{ w ud*<, and h it li huoim mil is it n krupt within tin tint ujU lit and mi un- 
in of tlx si ititti s midi min w m foin (fmmnm h li u ki nt* * mil if llu s ml A ]> 
slid! chum tlit bud hit and piosuutton ot hinkru|tc> to bt provided in m cording 
ti tin dirt ctu ns i I m at of p till im nt niudt in tin sixth \i n of tm n i i 1 Ins lute 
majtstv, intitukd in id to mu ml tin laws it 1 itin^, to hud nipt*, tin n tins ohli^t- 
1 m n to he v old ithiiwise in toll tom. A. J' ( L S ) 

"stall d and delivered in tlu prtstnci of^ 

I. F £ 

O H.t S 

(r) lht pend pnrt is the s iiuc as that of « bond to obtim t 1 / mloti (nt, but the 
condition thus varies 

J he condition of this obligation is such that if the above hound* n A. IX shill prove 
as well bt fore tht in ijor part of the persons appointed to act ascontunsMoncrs of bank- 
rupt, under a hat in bankruptcy against C. IX, us upon a (rial at law, tn case the due 
issuing of thi said hat be tritd, that the said 0. D was justly and trulv indebted to 
tbi said A. Ik in the sum ol £100 or upwards* and hath become bankrupt , and if the 
said A. B. shall cause the said hat to l>e executed according to law, then this obliga- 
tion to be void, or else to be in fud fom. 

Sealed, &c. 

A. II. (L. b.) 


• The 6 G 4, c. 16, s 13 , requires a 
bond, conditioned for proving an act of 
bankruptcy at the tune of taking out the 
coinmts ion It will be observed that 
neither the affidavit nor bond nor petition 
expressly states that there had been any 

vol. n. 


adequate trading , bat merely that the 
party bad become bankrupt . 

t 1 lie bond is to be in a penalty of 
£001. , it need not b* stamped, but must 
be attested by two witnesses. 4 
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Form of petition 
tor n fiat. 


Form of peti- 
tion for a coun- 
try fiat and 
proceedings. 


Form of Jint in 
a tou> a bank- 
ruptcy. 


The like, more 
concise. ^ 
Form of a J;ut 
for U ViJHIltfU 

bankruptcy and 

pioeeedings. 

The like in a 
more concise 
foriu. 
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is prepared by the clerks in the Bankrupt Office ; (*) but to pre- 
vent the possibility of mistake in the description of the bankrupt 
or otherwise, it may be advisable for the petitioning creditor s 
solicitor very carefully to prepare the full form, and request 
the clerk in the oflice to observe it, for certainly it is the par- 
ticular duty of the solicitor to sec that the fiat be in all respects 
correct. 

Seventhly , The instrument or fiat having been engrossed 
on parchment, thereupon either the Chancellor or the Master ot 
the Rolls or Vice-Chancellor, (or one of the Masters in Chan- 
cery acting under the appointment of the Chancellor for that 
purpose,) personally signs such fiat, and in terms thereby au- 
thorizes the petitioning creditor to prosecute his complaint in 
the Court of Bankruptcy (if it he a town bankruptcy; (t) or if 
elsewhere , then before certain therein named Commissioners , (w) 


(.s) To the llight Honorable Henry Lord Brougham and Vaux, and Lord High 
Chancellor of Great Britain. 

The humble petition of A. B. of Oxford Street, in the county of Middlesex, linen- 
draper, on behalf of himself and all other creditors of C. D. of Bond Street, in the 
said county, draper, dealer und chapman : — 

Complaining, sheweth unto your Lordship, that the said C. D. being a trader, and 
using and exercising the trade of a merchant, dealer and chapman, seeking his trade or 
living by buying and selling, upon just and good causes, being indebted unto your pe- 
titioner in the sum of ,£t()0 and upwards, did lately commit an act of bankruptcy for, 

44 about the month of last past did become bankrupt^ within the true intent and 

meaning of the laws concerning bankrupts, and that your petitioner hath filed such 
affidavit und given such bond as is by law required. 

A our petitioner therefore most humbly prays that your Lordship will be pleased to 
issue your fiat, authorizing your petitioner, as such creditor as aforesaid, to prosecute 
his complaint In his Mujesty’s Court of Bankruptcy. 

Ami your petitioner shall ever pray, &r. 

Dated 1 st October, A. D. 1834. 

The same us a petition for a London fiat, excepting the last paragraph, in lieu of 
which conclude as follows : 

Your petitioner therefore most humbly prays, that your Lordship will be pleased 
to issue your fiat, authorizing your petitioner, us such creditor as aforesaid, to present 
his complaint before such discreet and proper persons as your Lordship by such fiat 
may think fit to nominate und appoint to act us commissioners of bankrupt in that 
beludf, A. B. 

And your petitioner shall ever pray, &c. 

(t) Upon reading the petition made to me by A. B. of Oxford Street, in the county 
of Middlesex, linen draper, against C. D. now or late of Bond Street, in the county 
of Middlesex, draper, dealer and chapman and trader, and as trader indebted to the 
suid petitioner in .f — — and upwards, and as having committed an act of bank- 
ruptcy, and the said petitioner having made such affidavit and given such bond as by 
law required,* 1 hereby authorize the said petitioner to prosecute his complaint in his 
Majesty’s Court of Bankruptcy. Dated this day of A.D. 

Brougham, C. 

To his Majesty’s Court of Bankruptcy. 

I hereby authorize A. B. of, \c, to prosecute his complaint against C. D. in the 

Court of Bankruptcy. ” Brougham, C. 

(«) The same as the form of a London fiat, supra , to the asterisk, and then as follows, 
in lieu of the conclusion in that form, •• i hereby authorize the said petitioner to prose- 
cute his complaint before CL II. and I. K. esquires, and X. O. and P. Q. gentlemen, or 
before three or more of them, whom l nominate and appoint to act as commissioners of 
bankrupt in that behalf, of whom you the said G. H. and I. K. to be one. 

Brougham, C. 

Dated this day of 1834- 

I hereby authorize A. B. of, &c. to prosecute his complaint against C. D. of, &c. 
al Liverpool, in the county of Lancaster, before G. H. I. K. and L. M- esquires. 

Brougham, C, 



OP THE COURT OF BANKRUPTCY. 


559 


being persons previously named by tlje judges and 
by the Chancellor, and who are taken by rotation frc 
in which their names are written.) 

We have seen that the circumstance of a town or country Enactments 
fiat having been concerted (as to get rid of a preference under a,ui <ll ^ lolw a8 
an execution) is now declared not merely of itself to constitute juu, & c . 
any objection ; ( u ) but a concert aft act of bankruptcy , for the 
purpose of issuing a fiat, would not sustain it. (.r ) And although 
the mere circumstance of a fiat having been obtained by con- 
cert (as in order to get rid of a previous execution) constitutes 
no objection to the proceeding, yet if a fiat he obtained frau- 
dulently , to deter others from striking a docket, and without 
any bona fide intent to proceed thereon, but with the view im- 
properly to protect a private assignment to the petitioning 
creditor, it would be otherwise, at least against the latter. ( i y ) 

If the commissioner should find that the petitioning creditor s 
debt was insufficient to sustain the fiat, then he should also, 
when another debt is proposed to be substituted under the 
18th sect, of 6 G. 4, c. 1(>, expressly find that such debt pro- 
posed to be substituted was incurred not anterior to such de- 
fective petitioning creditor’s debt.(^) If a fiat be annulled on 
account of the insufficiency of the petitioning creditor’s debt, 
it is always at his cost . (a) If a fiat be lost, a new one must be 
issued. ( b ) 

The residence and name of the bankrupt must he correctly 
and bona fide described in the fiat, or it may on petition he 
superseded, (r) If there be a material mistake in a fiat, as in 
the name of the bankrupt, the same petitioning creditor may 
apply to the Court for leave to obtain a new fiat, (d) But the 
Lord Chancellor has no jurisdiction to order a fiat to be 
amended, and therefore the Court of Review will not, on 
motion, order the officer to deliver it out for the proposed 
purpose of amendment ; (e) though in one instance, where no 
proceedings had taken place, an amendment in the name was 


approved 
a the list 


CHAP. V. 
Sect. XIII. 


(u) 1 & 2 W. 4, c. 56, s. 42, but for- 
merly it was otherwise, ante, 530, u. (£■ ) ; 
a lid Ei parte Belluvod, 2 Dim. & Chit. 57 ; 
Ex parte Mills* 1 Mont. 6: Ay* Rep. .'>11. 

(j) Marshall v. Burkworth , 4 B. & 
Adol. 508; 1 Ncv. k. M. 279. 

( y ) Ex parte Mucklow, 3 Dea. & Chit. 
25. 

(s) Ex parte Hunter p 2 Dea. A Chit. 507 ; 
Eden, 3d ed. 49. 

(а) parte Fletcher , 2 Dea. & Chit. 37 4. 

(б) Levet , 1 Montg. & Ay, 308. 


(<*) Tanner , 2 Dea. & Chit. 5(33; Dart, 
W. o ; see prior law, Eden's Bank. L. 
3d edit. 57 ; see the general rule as to the 
^yiiscqucnces of misdescription, Ei parte 
Mills , l Mont. & A. Rep. 3 19, 311. As 
to the Jiat in general, see several cases, 1 
Mont. & Btigh’s Rep. 263 to 265. 

(d) Edwards, 1 Dim. & Chit. 531. 

(e) Wright, id. 547 ; fjuwre the terms 

of the report, Todd , id. 5i9; Montague’s 
Bank. Cases, 453, ; Walker , 1 Dea. 

& C. 531 ; Mont. Bank. Cases, 510, S.C. 
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Pimir.E discs 

A H K. It OUT A IN' 

isij a Fiat. 


permitted, (f) Where ft joint fiat was issued against A. and 
15., and the debt was separate, it was holden void, and could 
not be rendered valid as a separate fiat against 15. (g) And if 
a second fiat be issued pending negociations, contrary to good 
faith, a motion to supersede the first fiat will be dismissed with 
costs. (//) When all the witnesses reside in one neighbourhood 
very distant from London, the Court, on a very full affidavit, 
may make an order that the fiat be directed to commissioners 
there, as in Northumberland, instead of being executed before a 
London commissioner, (i) 


Tighthly, The fiat issued by the Chancellor to be prosecuted 
in the Court of Bankruptcy is to be filed of record within 
seven days from its date, and no appoinment for the opening 
of such fiat shall be made until it shall have been so filed. {It) 

Ninthly , The petitioning creditor must proceed upon a fiat 9 
on a London bankruptcy, within fourteen days after its date, 
and upon a fiat for country proceedings within twenty-eight 
days, or the same maybe superseded. (/) But the time may 
he enlarged for opening a fiat, on affidavit that the petitioning 
creditor bona fide intends to prosecute the same, and that there 
is no composition pending or intended, and no connivance with 
the bankrupt, (in) 

Tenthly, For the purpose of proceeding on a town fiat, the 
1 1th ol the General Hides of the 12th of January, 1&J2, we 
have seen, directs that an application shall be made to the 
registrar for an appointment for opening the fiat; and thereupon 
he is, in the presence of the solicitor applying for the same, to 
allot such fiat by ballot to one of the six commissioners ; and 
after such allotment, the 12th rule directs the registrar to write 
upon the face of the fiat the name of the allotted commissioner 
before whom the fiat is to be opened. (//) 

I'd event Id y „ To proceed on a fiat for London proceedings, it 
is said that the messenger ot the Bankrupt Court must be 
employed to obtain an appointment by such allotted commis- 
sioner to open and proceed and receive the deposition of the 
petitioning creditor’s debt, and of the trading and act of bank- 
ruptcy, and to adjudicate and proceed further upon the fiat, (o) 
But it should seem that the Solicitor of the petitioning creditor 


(J ) Graham, 1 Den. & Chit. I.Sll 
( t iO Clurk, l Doin', ^ Out. R. ;»I4. 

0* ) j partr litiktr, 2 Pea 362. 

(P flotitn , 2 Pen. (.Miit. 331 ; ami 
see F.deiCs Hank. t/Inl edit. (id, 

( *0 'lentil CiriUTiil Rules and Orders 
of 12 th January, 1832. 

L* id Kos'KiCs erder, 26lh June 


and ;> Nov. 1793 ; Eden, 3d edit. 6> t 66, 
Append. 1 13; Ki parte Henderson t 2 
Rose, 1 90. 

(m ) Et parte Smith, 1 Mont. A. 473; 
and Nee form of affidavit thine suggested. 
(»0 Ante, ,i46. 
p 1 ) Eden, 3d edit. App, U3. 
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might properly obtain from the commissioner his appointment, CHAP. v. 
so as to be certain that all proper parties will be in attendance. — 


OF THE MEETING FOR OPENING THE FIAT AND ADJUDICATION. 

Twelfthly , At the appointed time the allotted commissioner Of the meeting 
will sit at the Bankrupt Oflice in Basinghall Street, and the JUoeera * 
petitioning creditor and his solicitor with his w itnesses to judication, &c. 
swear to his debt and to the trading and act of bankruptcy, 
must, in general, attend in person . On a town fiat the com- 
missioner, having already taken a general oath of oflice, need 
not again take any oath; but on a country flat the first pro- 
ceeeding at the meeting of the commissioners named in the fiat 
is for each to take the following oatli — <f I, A. 15. do swear 
that I will faithfully, impartially and honestly, according to the 
best of my skill and knowledge, execute the several powers 
and trusts reposed in me as a commissioner in a prosecution of 
bankruptcy against C. D., and that without favour or affection, 
prejudice or malice. — So help me God.” 

Thirteenthly , In general the petitioning creditor must attend 
in person when the fiat is opened to prove his debt, as well 
before the London commissioner as before country commis- 
sioners, and the circumstance of his residence at eighty-five 
miles distance from the place of meeting was not admitted as an 
inadequate ground for dispensing with his personal attend- 
ance ; (/>) but if it be a much greater distance, as 200 miles, it 
might be otherwise, (p) So the petitioning creditor’s presence 
at the opening of the fiat has been dispensed with on account 
of age and illness ; and even the signature of the petition lias 
been dispensed with, (q) Perhaps as the 1 & il W. 4, c. 5(J, 
s. 34, permits the subsequent jiroof of debts by affidavit , in- 
stead of requiring personal appearance as heretofore, less strict- 
ness might now be admitted as to the proof of the petitioning 
creditor's debt on opening the fiat. 

At the first or opening meeting (which is private and entirely Preamble to 
ex parte on behalf of the petitioning creditor, and no one can the iii-occrdmjjt 
attend to resist or even protest against the proceeding,) on a town 
Jiaty to be prosecuted at the Court of Bankruptcy, the commis- 
sioner first causes a preamble of # the time of holding his Court 
and opening meeting to be written, as thus : 

At the Court of Bankruptcy, the 1st day of October, 

1834. 

Depositions and examinations, and other proceedings had, 

(o) Ex parte Cot, 1 Dea. & Chit. *205 ' 1 Mont. & Bligh’s Rep. 265. 

Mont. Bank. Ca$. 390. (</) He Wood, 1 Mont. 509. 

(p) Ex parte Ko&%, 1 Dea. A, Chit. 552 \ 
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made and taken under a prosecution of bankruptcy issued 

against *C. D., late of, &c. In case of a country proceeding, 

then follows a memorandum to the following effect: — 

Memorandum, That I, G. II., Esquire, being nominated and 
appointed in and by a prosecution of bankruptcy awarded and 

issued against C. D., of, &c., bearing date the day of 

, a. d. 1834 instant, did take the oath prescribed by 

an act made on the SOtli day of October, 1831, for commis- 
sioners to take before they proceed ip any prosecution of bank- 
ruptcy. G. II. 

WitnesspY. Z. 

“You shall true answer make to all such questions as shall be 
put to you by virtue of this prosecution of bankruptcy awarded 
against C. D. So help you God.” The deponent is thereupon 
to kiss the book, i. e. the New Testament, if a Protestant, and 
the Old Testament, if a Jew. 

[Then follow, first, the petitioning creditor’s deposition 
as to his debt, in compliance with his bond ; secondly , the de- 
position of some third person as to the trading ; thirdly, the 
deposition of a third person as to the act of bankruptcy. See 
several forms, Eden’s Bank. L. 3d edit. 114 to 120; Stewart’s 
Bank. L. 135, 13G.] 

If the commissioner be satisfied as to the sufficiency of the 
petitioning creditor’s debt, trading and act of bankruptcy, he 
then adjudicates that the party lias become a bankrupt to the 
following effect. 

At the Court of Bankruptcy, the day of , 

a. ». 1834. 

Memorandum. I, G. II., Esquire, one of the commissioners 
of his Majesty’s Court of Bankruptcy, [or if in the country, 
“ being a commissioner named and authorized in and by a fiat 
awarded and issued against C. D., late of ,’’] upon good 

proof upon oath before me this day had and taken, do find that 
the said C. D. became a bankrupt within the true intent and 
meaning of the statute made and now in force concerning 
bankrupts, before the date and suing forth of the said fiat, and 
1 do therefore declare and adjudge kirn bankrupt accordingly. 

r G. H. 

At the same meeting the commissioner signs and seals his 
iterant of seizure of the bankrupt’s estate and effects, ad- 
dressed to a messenger and bis assistant, and to all mayors, 
bailiffs, constables, headborouglis, and all other his Majesty’s 
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subjects ; (r) and there may also* be his search warrant under 
his hand and seal, (s) , 

The commissioner at the same time appoints .Jwo days for 
public meetings, to receive and prove debts, and to take the 
bankrupt’s surrender and examination. The Jirsi meeting for 
the choice of assignees, as well as the proof of debts, and the 
last meeting (which must be on the 42d day from the adver- 
tisement in the Gazette,) as well for the proof of debts as for 
the bankrupt’s surrender and examination ; but the bankrupt 
usually surrenders at the first meeting, for the sake of being 
protected from arrest ; ot he may surrender at the private 
meeting, which protects him until he has passed Ins examina- 
tion. (t) t 

At the private opening meeting also the commissioner is to 
elect, by ballot, an official assignee , as directed by the 18th 
General Rule of 12th January, 1S32 ; and he is thereupon, 
according to rule 20, by instrument under his hand, to ap- 
point an official assignee to the particular bankrupt’s estate, 
and which appointment is to remain of record in the said Court 
of Bankruptcy ; and certificates of such appointment; under the 
seal of the Bankrupt Court, are to be delivered to such assignee 
by the registrar, upon application for the same. And the com- 
missioner may, under rule 25, give such special instructions to 
the olficial assignee as lie may think the nature of the bank- 
rupt’s estate, or the particular case, in other respects, may re- 
quire. 

Immediately after the adjudication of bankruptcy, should be 
prepared an advertisement of the fiat, the appointment of the 
two meetings at which the bankrupt is to surrender, and at cither 
of which the creditors are to prove their debts, and at the first 
choose assignees, and at the last the bankrupt to finish his exa- 
mination, and requiring all persons indebted to the bankrupt, or 
who have any of his effects, not to pay or deliver the same to 
the bankrupt, but to the official assignee, (describing him by 
name and residence,) or to give notice to the solicitor under 
the commission, naming him and his residence.(w) This adver- 
tisement must be inserted in the London Gazette,, and the 
forty-two days are reckoned from that insertion. But a me- 
morandum only of the appearance of the advertisement in the 
Gazette, and of the date thereof, with proper reference to the 
file to facilitate search, is to be made b^tlie deputy registrar, in 

(r^See form, Kdcn, B* E. Ai.cd. 120 ; (O Edt*», 3d cd. 122. 

anil 6 G. 4,c. 1 6, s. 27, 28, 29. (u) See form, Eden, II. L. 3d cd. 120. 

(s) Ibid . 121. 
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Proof of debts. 


lieu of attaching a copy of fhe Gazette in the proceedings 
under the fiat, (x ) The bankrupt is also to be served with a 
formal summons to attend at the two appointed meetings, then 
and there to be examined, and to make full and true discovery 
and disclosure of his effects, according to the directions of 6 
Geo. 4, c. 6. (»/) 


FIRST PUBLIC SITTING. 

At the first public meeting , or sitting, upon a town fiat, there 
is to be an entry upon the proceediMgs of a memorandum of the 
bankrupt having surrendered and submitted himself to be 
from time to time examined ; and there is usually a further 
memorandum that the bankrupt, having been sworn and exa- 
mined, states that he is not at present prepared to make a full 
disclosure and discovery of his estate and effects, and therefore 
prays further time for the doing thereof until the next day ap- 
pointed in the London Gazette for that purpose, (z) And 
thereupon, in order to protect the bankrupt from arrest, the 
commissioner usually indorses a memorandum on his summons, 
that the bankrupt has so surrendered and prayed further time, 
and the grant thereof. («) 

The next proceedings are the proofs of debts and entries of 
claims by all the creditors who may think fit to attend at the 
first public meeting, with a view also of voting in the choice of 
assignees. (6) Formerly, except in some cases of illness and 
others requiring indulgence, every creditor must have attended 
in person, and sworn to and signed a written deposition of his 
debt, shewing the amount above 100/. and the consideration, 
and sometimes the time when it completely accrued due, and 
certainly before the act of bankruptcy. (6) But now we have 
seen that in all cases any creditor may make proof of his debt 
by affidavit sworn before one of the said judges of the Court of 
Review, or Commissioners, or before a Master in Chancery, or- 
dinary or extraordinary; or in a particular prescribed manner, if 
living abroad; subject nevertheless to such rules and orders 
touching the />ersona/ attendance of every creditor, to make such 
proof according to the existing laws and practice in bankruptcy 
as the said Court of Review, with the consent of the Chancel- 
lor, shall from time to fflne make, (c) 

( Al Rule 1(1 of 1 "til January, 1 83tf. (a) See forms, ibid. 

^v) See Ions) of Summons, Kdvn, B. (/>) Eden, 5d ed. 123. 

L. 1*1. (r) 1 6c * W.4,c. 56, s. 34. 

(;) See forms, Edeu, B. L. 3d ed. 1*2. 
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The usual proof under a London fiat at the first public sitting 
is by the creditor in person, (d) because after proving he is at 
the same sitting to vote in the choice of the creditors’ assignees, 
as directed by 1 & 2 W. 4, c. 56. (e) Each separate creditor 
makes a written deposition of his debt, which he is sworn to and 
signs ; and he must at the time of proving state whether he has 
any security, and if he has, it must then be produced and exlii- 
bited ; and where he has a security only from the bankrupt he 
must deliver it up for the benefit of the creditors before he can 
prove ; but when another party is liable thereon, the creditor 
has a right to detain tlie*!tecurity, in order to recover against 
him to the full extent of SO**, in the pound, (f*) When the 
creditor appears in person he must produce all securities, which 
must be excepted in the deposition, and the form of proof 
will be as in the note, (g) 

If the creditor should reside a considerable distance in the 
country, or if residing in or near London he should prefer 
proving by affidavit under the permission of 1 & 2 W. 4, c. 56, 
s. 64, he may do so in the first instance ; but still he may, under 
the same section, be required to attend in person, so as to be 
examined as to the sufficiency of the debt. The form of affi- 
davit may be as in the note. (//) 


At such first sitting the choice of assignees is to take place 
by the creditors present who have proved their debts. (*) By the 
6 G. 4, c. 16, s. 61, all creditors who have proved their debts of 

(d) 6 G. 4, c. 16, s. 46. The 1 &. 2 (f) Eden, 3d ed. 123. 

\V. 4, c. 56, s. 34, gives the general (^) See several forms, Eden, 3d od. 

power of proving by uflidavit. Appendix, 124 ; Stewart's Bkpt. Law, 

(e) S. 20. 147. 

At the Court of Bankruptcy , London, 1st October, 1834. 

A. B. of, &c», being sworn and examined the day and year and at the place above- 
mentioned, upon Ida oath sailh, that C. D., the person against whom this prosecution 
of bankruptcy is awarded and issued, was at and before the date and suing forth of the 
same, and still is, justly and truly indebted to this deponent and G. II., his partner, in 
the sum of £ , for [here state the consideration of' the debt, as frrwds sold and deli- 

vered by this deponent and the said G. //. to the said C . !>•], and for which said sum of 

£ , or any part thereof, he, this deponent, hath not, nor hath his said partner, nor 

any other person to their use, to his knowledge or belief, received any security or sa- 
tisfaction whatever. Signature, A. B. 

(h) In the matter of C. D., bankrupt. 

A. B. of, &c., maketh oath that C. 1). of, &c., against whom this prosecution of 
bankruptcy is awarded and issued, was at and before the date and suing forth of the 

same, und stilt is, justly and truly indebted to this deponent in the sum of £ , for 

goods sold and delivered by the said deponent to the said O. D. And this deponent 
further saith, that he hath not, nor hath any person for his use, bad or received any 
manner of satisfaction or security whatsoever for^all or any part of the said sum of 
£ . Signature, A. B. 

Sworn at Manchester aforesaid, 1st November, 1834* 

this day of——, a.d. 1854, 

before me. Exhibited to me, 

Y. Z. a Master Extraordinary. O. P. 

(i) 1 & 2 W. 4, c. 56, s. 20. Formerly the choice of assignees was at the second 
meeting, under 6 G. 4, c. 16, s. 61, 
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10/. or upwards are entitled to* vote in the choice of assignees, 
which is determined by the majority in value of those who vote. 
One creditor*may choose himself, if his debt be sufficiently 
large ; and it is not necessary that an assignee should be a 
creditor. But the commissioner may reject any person so 
chosen, who shall appear to him unfit to be an assignee, and 
thereupon there is to be a new choice, (k) After the choice of 
assignees has been completed a memorandum thereof is written 
as part of the proceedings, and the assignees usually subscribe 
their acceptance of the trust, as thus :(/) 

v* 

In the Bankruptcy of C. D. 

1st December, 1334. 

At, &c. 


Memorandum. This being the day appointed in the London 
Gazette for the choice of assignees of the estate and effects of 
C. D. : We whose names are hereunder written, being the 
major part of the creditors of the said C. D., present at this 
meeting, and who have proved our debts to be 10/. and up- 
wards, have chosen and do hereby nominate and choose L. M. 
and N. O. of London, merchants, to be assignees of the estate 
and effects of the said C. D. 

A. B. for self & Son. 

E. F. for self & Co. 

G. II. 


O. P. 

Q. R., &c. &c. See. 

^Ve accept of the said trust, and promise to execute a coun- 
ter part of the said assignment. ( m ) 

L. M. 

N. O. 


Second public 
sitting and sub- 
sequent pro- 
ceedings* 

Dividends* 


Certificate* 


At the second sitting the remaining debts are usually proved 
or claimed, and the bankrupt usually passes his last exami- 
nation* 

No dividend is to be made until after four months from the 
issuing of the fiat, nor later than twelve months ; and there 
must be twenty-one days’ notice in the Gazette before making 
it, and the accounts of the assignees must be first audited. (») 
The number of creditors who Vnust sign the bankrupt’s cer- 
tificate depends on the time; until six months after the last 


(*) 6 G. 4, c* 16, s. 61 ; Eden; 3d cd. 
131, 13*. 

<0 Kden, 3d ed. 13*. 

(m) This, form is continued in Stewart's* 


Bank. Law, 166 ; but since the 1 Sc YV. 
4, c. 56, s * *5 Sc *6, no assignment is ne- 
cessary. 

(u) 6 G. 4, c. 16, s. 107. 
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examination have expired, the 'signature must be by four-fifths 
in number and value of the creditors for 20/. ; but after six 
months, it suffices if the certificate be signed b ^three-fifths in 
number and value, or nine-tenths in number only, (n) 

It will be observed that in this summary, after stating the 
previous law and the change in the 'practice in bankruptcy in- 
troduced by 1 & 2* W. 4, c. 56, and the general rules and orders 
thereon, principally of 12th January, 1832, we have merely 
considered the 'ordinary course of practice in obtaining the 
fiat, opening the same, obtaining adjudication of the bankruptcy, 
the proceedings at the first public sitting for the proof of debts, 
mode of proof, and choice of assignees ; and the second or last 
public meeting, and the law respecing dividends, and signing 
the certificate. The above concise consideration of these 
must suffice, as the statement of the whole law would occupy 
the space of two or three volumes, and exceed the limits of the 
scale of this work. 


Sect. XIV. — Of Courts of Error and of Appeal from the 
Decisions of the preceding and other Courts. 

Having thus considered the jurisdiction and general prac- 
tice of eleven of the principal Courts in England, which were 
constituted for the purposes of distinct original jurisdictions of 
various descriptions, vis. legal, whether civil or criminal, equi- 
table, ecclesiastical, maritime, international, or prize, and of 
bankruptcy, and some of which have also jurisdiction as Courts 
of Appeal and Error from Inferior Courts ; we have now to 
examine the jurisdiction and general practice of those Coiftrts, 
which have little if any original jurisdiction, but act and decide 
only as Courts of Error or Appeal from the judgments or the 
proceedings of the other Courts, which we have thus examined, 
and from the decisions and acts of various foreign Courts. 
Fpr this purpose there are the three Courts, 1st, Of Exchequer 
Chamber; 2dly, The Court of the Judicial Committee of the 
Privy Council; and, 3dly, The Judicial Court of the House of 
Lords. The first is merely a Court of Error from the final 
judgments of the Superior Courts of Law, as from the King’s 
Bench, Common Pleas and Exchequer, in actions commenced 
in one of those Courts, (o) *The second has no appellate ju- 
risdiction either from the superior Courts of Law or of Equity, 
but has appellate jurisdiction principally from the Ecclesias- 
tical Courts of England, the Admiralty Court, and the almost 
innumerable Courts in his Majesty’s islands and dominions 
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(n) 6 G. 4, c. 16, s. ; Edcu, 3d ed. 396. (o) Ricketts v. Lewis, 1 Cro. & J. 11 . 
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abroad ; whilst the third has appellate jurisdiction, not only 
from the decisions of the Exchequer Chamber upon the judg- 
ments of the Court of King’s Bench, Common Pleas and Ex- 
chequer, in actions there commenced, but also upon the judg- 
ments of the King’s Bench in error from inferior Courts, and 
also on appeals from decrees in the Equity Courts, which we 
haye before considered, and upon appeals and writs of error 
from Scotland and Ireland. * 

We propose at present to confine our observations princi- 
pally to the jurisdiction of these Courts of Error and Appeal, 
and the general course of practice therein. The detail of all 
the practical inodes of conducting proceedings in error or ap- 
peal will be more properly arranged in the concluding parts of 
this work. 


First, The Court of Exchequer Chamber . 

The 1 W. 4, c. lb, s. 8, we may remember, materially alters 
the previous enactments and law regulating writs of error, and 
enacts, “ that writs of error upon any judgment, (o) given by 
“ any of the said Courts, (i. e. the King’s Bench, Common 
“ Pleas and Exchequer of Pleas,) . shall hereafter be made re- 
“ turnable only before the judges, or judges and barons, as the 
“ case may be, of the other two Courts in the Exchequer 
“ Chamber, any law or statute to the contrary notwithstanding; 
“ and that a transcript of the record only shall be annexed to 
“ the return of the writ ; and the Court of Error, after errors 
“ are duly assigned and issue in error joined, shall at such time 
“ as the judges shall appoint, either in term or vacation, review 
“ the proceedings, and give judgment as they shall be advised 
“ thereon; and such proceedings and judgment, as altered or 
“ affirmed, shall be entered on the original record ; and such 
“ further proceedings as may be necessary thereon shall bo 
“ awarded by the Court in which the original record remains ; 
“ from which judgment in error no writ of error shall lie or be 
“ had, except the same be made returnable in the High Court 
“ of Parliament.” 

Every w'ord of this enactment demands attentive considera- 
tion, as it so materially alters the previous practice in error. 
Formerly, very absurdly, a writ of error upon the judgment of 
the Court of Common Pleas was always returnable in the King’s 
Bench, (although the judges of the former Court usually are 
as competent to decide upon the matter of law as those of the 

(«>) But this docs not extend to errors in perior Court as heretofore ; nor do those 
judgment on a matter of fact, as for in- writs extend to judgments in error of the 
fttHcy or coverture of the defendant, when King’s Bench upon judgment of an In- 
u writ of error coram nobis or vobis must ftricr Court, post, 
still bo brought in the same or next Su- 
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latter,) and whether the judgment of the Common Pleas was 
reversed or affirmed, a further writ of error from such judgment 
of the King’s Bench was afterwards returnable in the House of 
Lords, without being previously examined in the Exchequer 
Chamber. ( p ) From a judgment in the King’s Bench, when 
the action had been commenced by bill or latitat, the writ of 
error was returnable in the Exchequer Chamber, except in re- 
plevin and a few other actions ; (q) but if it had been com- 
menced by original, then it was to be returnable in Parliament, 
without any intervening examination in the Exchequer Cham- 
ber ; (r) and from the judgment of the Exchequer of Pleas, the 
writ of error was returnable in the Exchequer Chamber, before 
’the Lord Chancellor, Lord Treasurer, and the Judges of the 
Courts of King’s Bench and Common Pleas. But now, by the 
above enactment, a writ of error, in respect of any matter merely 
of law, upon any judgment of the Court of King’s Bench, Com- 
mon Pleas, or law side of the Exchequer, in an action com- 
menced in either of those Courts, is to be returnable only in the 
Exchequer Chamber, before a Court liolden before different 
judges, according to the Court, the judgment of which is to be 
impeached, viz., before the judges, or judges and barons of the 
two Courts, who had not given the judgment, and the attend- 
ance of the Chancellor and Lord Treasurer is in all cases 
dispensed with. So that since this statute the judges of the 
King’s Bench and the barons of the Exchequer of Pleas con- 
stitute the only Court of Error upon a judgment of the Com- 
mon Pleas; the judges of the Common Pleas and such barons 
constitute the Court of Error upon a judgment of the King's 
Bench ; and the judges of the King’s Bench and Common 
Pleas constitute the Court of Error upon a judgment of the 
Exchequer of Pleas; and from all judgments in error of the 
Court of Exchequer Chamber the writ of error lies oidy to the 
House of Lords. But the term any judgment is not so com- 
prehensive as might be supposed, for it is qualified by the sub- 
sequent words in the same section, requiring the Court of Error 
to review the proceedings and give judgment thereon; which 
words impliedly confine the words any judgment to objections 
apparent on the face of the record, and do not extend to errors 
in fact extrinsic from the record, and therefore this section is 
confined to judgments defective in law upon the face of the 
pleadings and whole record, without regard to extrinsic facts, 

and the statute does not extend to what are termed errors in 

« . _ _ 

O) 3 Bla. Coin. 4U ; 1 Rol. R. 264 j (r) 4 Inst. ch. 1 # p. 22; 2 Hen. Bla. 
2 Bulstr. t62. 204 ; 1 Saund. 316 f, note 4. 

(9) 27 Eliz. c. 8. 
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' CHAV. V. fact,, which are not apparent on the face of the record, but 
XIV. cons jgt 0 f some extrinsic fact; such as infancy of the defendant, 
Firn, who had appeared and been defended by an attorney, and the 
C~. R objection was not raised until after judgment, (a) or coverture, (t) 
or death of a defendant before verdict, (a) In these cases a 
writ of error coram nobis or vobis is, notwithstanding this sta- 
tute, still returnable in the same Court in which the judgment 
was given, or in the King’s Bench as heretofore, (x) Another 
reason has been assigned why the 1 W. 4, c. 70, s. 8, does not 
extend to writs of error coram nobis* or vobis, viz., because 
those writs of error only contain a commission to try errors, and 
no certiorari. (y) It has also long been supposed that no writ 
of error for error in fact can be brought in the Exchequer 
Chamber or House of Lords. («) Nor does a writ of error lie 
from the judgment of the Court of King’s Bench, reversing or 
affirming the judgment of an inferior Court, but in that case 
the writ of error lies direct from the King’s Bench to the House 
of Lords, (a) 

It will be observed that the original record itself is to remain 
in the Court in which the original judgment was given, and 
only a copy of the pleadings and proceedings, termed a tran- 
script, is to be sent to the Exchequer Chamber, and thereupon 
the supposed errors are assigned, and joinder in error takes place 
in that Court, and after the judges there have given their judg- 
ment, the same is to be entered on the original record in the 
Court where it remains, and execution is to be issued by the 
latter Court. 

In general all judicial acts must be performed in term time, 
but this act, it will be observed, enables the judges constitut- 
ing the Court of Error to review the proceedings, and give 
their judgment of reversal or affirmance in vacation. (b) That 
enactment was to enable the judges to fulfil their arduous 
judicial duties in their own Courts during the terms, and to 
select some more convenient day or days in vacation for 
hearing the arguments, and deciding upon such transcripts in 
error. 

It will be observed that the judges of the Court of Error 
are merely to review the proceedings, and give judgment as 

(s) Style, 406 ; Pird v. Pegg, 5 R. & TWd » Forms, c. 14, s. 2 to 6. 

Aid. 418 ; when not , Go<xl right v. Wright, ( t ) Per Lord Holt, C. J. Shower’s R. 

1 Stra.33. 171, 177; Hopkins v. Wriggleswortk, t 

{ t ) Kul. Ab. 747, 748, 732 ; Style, Lev. 58 ; 2 Saund. 101 a ; sed qtutre post, 
234, 280 ; Rol. R. 33. House <»/ Lords , 595, n. (g). 

(ti) 2 Saund. 101. (u') Picketts v. Lewis, 2 Cramp. & «J. 

(.v) Casticdinc v. MundVi 4 B. & Adol. 11 ; 2 Tyr. R. 15, S.C. 

90; Binns v. Pratt, 1 Chit. R. 589, ante , (6) There was a similar power to hear 

360. and determine in vacation created by 

(y) 1 Dowl. Statutes, 375, referring to 3 G.4, c. 102, s. 2 fle 4. 
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they shall be advised thereof. A writ of error is therefore 
only sustainable in the Exchequer Chamber in respect of some 
substantial apparent objection , not aided either at common law 
or by any statute of jeofails, and which can be discovered upon 
reading the transcript or copy of the proceedings of the Court 
below, and consequently never on account of any extrinsic fact 
or objection. The only tenable objections are such substantial 
defects in the pleadings of the party in whose favour the judg- 
ment below has been given, as are not aided after verdict or judg- 
ment by default or for want of a special demurrer, as required by 
4 Anne, c. 16; or in respect of defects in legal merits in the case 
itself as disclosed by a demurrer to the evidence , bill of excep- 
tions, or special verdict , (and not upon a mere special case or 
matter disclosed upon some collateral motion, rule nisi, or rule 
absolute, which never are entered upon the roll of proceedings 
nor appear therefrom,) each of which is considered as part of 
the original record, and must appear on reading the whole 
transcript. The Court of Exchequer Chamber is not a Court 
of Appeal, so as to re-investigate the merits upon any matter 
of fact, as we shall see the Judicial Committee of the Privy 
Council is, and it has therefore no power to convene a jury or 
to institute any collateral inquiry. As constituted of the learned 
judges of the two Courts, instead of the four judges of the 
Court below, it is supposed that this Court will arrive at a more 
certainly correct and satisfactory decision than such Court be- 
low ; and it is confined by the very terms of the statute to the 
examination of the transcript, and deciding upon the suffi- 
ciency of the judgment thereupon given. 

Since the act 1 W.4, c. 70, it has been held, that a wrU of 
error subsequently sued out on 27 Eliz. c. 8, was coram non 
judice;(c) and after a judgment in King’s Pencil upon a writ 
of error from the Common Pleas, or from* an inferior Court, 
no writ of error lies to the Court of Exchequer Chamber, as 
constituted by 1 W.4, c. 70, s.S-(d) 

In ordinary cases, when the pleadings are common and 
simple, it can scarcely ever occur that a writ of error in the 
Exchequer Chamber can be sustainable ; but when the de- 
claration or special plea is special, substantial defects not un- 
frequently arise, and the judgment may then, on writ of error in 
the Exchequer Chamber, be reversed. 

There may, however, be a writ of error founded on matters of 
fact when disclosed by a bill of exceptions, signed by the judge 
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Tim, 

Exchf.qukb 

Chamber. 


(c) Gurney v. Gordon, 2 Tyr. R. 16. 

(d) Ricketts v*L*cwi$ t 2 Tjfr. R» 15 j 2 Crompt. & J. 11/ S.C. 
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V. 'who tried the cause, and whicli*by annexation becomes part of 
Sj^cT. xiv. t | ie cn jj re r^ordj (?) or by a demurrer to evidence , cflrby a spe- 
Fir it, cial iserdict ; and on a bill of exceptions the Court of Error 
Way look to the whole evidence on both sides, to see whether 
the verdict was sustained by ‘the evidence, antf^rhether upon 
the whole record with its annexations the party was entitled to 
judgment. But it has Wen recently held in the House of 
Lords that”, "in' arguing 1 a writ of error, the counsel can rely 
only updn ’objections especially suggested to the judge, and 
raised by the bill of exceptions, and the ‘same reason applies to 
5 writs of errOr, returnable in the Exchequer Chamber, (g) 

One general rule prevails in all Courts of Error, and cer- 
tainly in the Exchequer Chamber and House of Lords, viz. not 
to inquire into the propriety of the rules and practice of a 
Court below, for reflating either its general practice , or a 
proceeding in.‘a particular cause, as for amending a declaration, 
striking out pleas, or granting a ‘new trial. (//) Tindal, C. J. 
observed, (i) “ the practice of the Courts below is a matter 
which belongs by law to the exclusive discretion of the Court 
itself ; it being presumed that such practice will be controlled 
by a sound legal discretion. , It is therefore" left to their own 
government alone, without any appeal to or revision by a su- 
perior Court.” (£) 

(f) 3 Tyr. R. 509. Richardson , would be lawfully made. 

(f) Per Bayley, B. in Smith v. La- Upon the first of these questions his Ma- 

thum, 3 Tyr. R. 527 ; Vines i v. Corpora - jesfy’s judges ure of opinion, that it is 
t ion of Reading, 1 Young Ac J. 4. not competent tt> a Court of Error to 

(g) Lucas v. Nackel(s, cited in I Frig /if' examine the propriety of an amendment 

v. i at hum , t Adol. 5c Ellis'* K. 7, notc(<i) ot' the record made hy the Court below, 
and 15 ; arid see post, 577, 57*8. being n Court of Record, although the 

(h) Gulley v, bishop of Ktetcr, 10 13. order for the amendment is sentupas 
& (\ 584 ; Met fish v. Richardson, 9 Bing. part of the record. 

126* , ^ * 4 The proper object of a writ of error 

(0 Mellish v, lUchardmmjjB Bing. 12(5. is to remove the final judgment of the 
(k) The opinion of the jwnges in a re- Court below for the revision of the supe- 
rent case upon the limited powers of a rior ('ourt, in order tliat such Court, from 
Court of fcrror as delivered by Tiiulul, the premises contained in the record of 
C. J. arc so exceedingly illustrative, that it Jtthc inferior Court, muy fciiher atfirm or 
is expedient here to transcribe them.*™roverse the judgment, as they draw the 
His lordship observed, *' the Questions same or a different conclusion from that 
proposed by your lordships to Ids Ms* which has been pronounced by the Court 
jesty *s judges are these, viz. first, w hethcr below. 

it is competent to a Court of Error to " These premises are the pleadings be- 
exnmine the propriety of an amendment tween the parties, the proper continuance 
of the record made by the Court below, of the aoit and process, the finding of the 
being a Court of Record, the order for. j|iry upon an issue in fact, if such has been 
the amendment being sent np as part of joined, and lastly, the judgment of an 
the record ; secondly, whether, supposing inferior Court. 

it to be competent, an amendment made “ All these premises, from which such 
Ly the Court of Record in which the judgment lias beef) derived, the parties to 
nerton was originally brought, in the * the suit below have the right ex debfto 
manner and under circumstance* dmilar jnsdetae to have upon the record. " 
to those stated In the case of ptylish v. 41 Bui the orders or rules for amend* 


CttAK 


Mellish v. Hicharilton , 9 Bing. 126. 
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2. The Judicial Committee of the Privy Council 

w 

It has been 'shewn in a preceding page that- formerly the 
Court of Delegqpes, and from thenCe occasionally a Commission 
of Review, were the Courts of Error, or rather of Appeal, 
from the decrees and proceedings’ bf tlje Superior Ecclesias- 
tical Courts, and of the Court of Admiralty and Prize (Courts, 
and from most foreign Courts f(k) but that these were repealed 
by 2 & 3 W. 4, c. 92, which also enacts that no Commission of 
Review shall be granted, an ^ that in lieu of an appeal to the 
delegates, or any Commission of Review, the 3 & 4 W. 4, c. 41', 
constitutes “ The Judicial Committee of the Privy Council" the 
Court of Appeal, not only from the Ecclesiastical Courts, bpt- 
also from the Admiralty Court and Prize Court, and most of 
the Courts in the foreign dominions of his majesty. (1) 

The first section of this important act declares and enacts 
what persons shall constitute the judges of this new Court, and 


ment of proceedings made by a Court in 
the progress of a suit therein depending, 
do not fall within the description of any 
part of the record ; but such orders arc 
strictly and propci ly matters of practice 
in the progress of the eause, regulated by 
the power of amendment which the Courts 
of law possess, either by the common 
Jaw, or by the statutes of amendment 
which have been from time to time enact- 
ed by the legislatim for that purpose. 

“The practice of the Couits below is 
a matter which belongs by law to the ex- 
clusive discretion of the Court itself , it 
being presumed that such practice will 
be controlled by a sound legal discretion. 
It is therefore left to their own government 
alone, without any appeal to or revision 
by a superior Court. And we cannot but 
observe, that no precedents have been 
cited at the bar in which an entry similar 
to that contended for by the plaintiff in 
error is to be found. 

“ So strictly has the law considered that 
the pleadings in the suit, and the judgment 
proceeding thereon, shall form the only 
grounds of the record, that when it was 
found expedient that the opinion in point 
of law of the judge who tried the cause 
should he made the subject of revision by 
a superior Court, the Statute of West- 
minster the second (13 Edw. 1) expressly 
gave authority for that purpose by a bill 
of exceptions. 

44 We think, therefore, that it is not 
competent for the superior Coot t to exa- 
mine into the propriety of th* amend- 
ment, which is left to the sole discretion 
of the Court by which it has been 


made. And if this he so, then the cir- 
cumstances for tht} orders for the amend- 
ments being put $pon the record in this 
instance, cunnot have the effect of giving 
competency to the* superior Court to re- 
vise the propriety ot such amendment. 
For if the grounds of the amendment are 
not in themselves removable by the writ 
of ertor, and if the pur lies to the suit have 
not ex debit o justicut the right to put the 
rules and orders for the amcfttiiueut upon 
record, then the superior Court would 
have, or would not have, authority to in- 
quire into the propriety of the amend- 
ments, according as the inferior Court did 
or did not return, iu the particular in- 
stance, the order by which the amend- 
ment is made. 

“ One of his Majesty's justices has felt 
some doubt nud l ^hdh:ulty in acceding to 
tikis opinion, biirtipon the whole ac- 
quiesces iu its propriety. 

“ Such being the opinion of the judges 
onjhe first question submitted to them by 
ycW lordships, it becomes unnecessary 
for them to offer any upon the second. "• 

(k) And see 3 Bla. Com. 66 to 71. 

(/) Ante , 309 ; and see the statute 3 & 
4 W. 4, c. 41, and orders, with the va- 
luable notes of Mr. Knapp, in his reports 
of decisions in the Privy Council, vol. it 
^yppendix, v. to xxv. Those reports con- 
tain the decisions in the Privy Council, 
and all students of law desirous to extend 
theiivjvnowledge, especially as regards the 
principles of law, will do weM to read those 
rejiorts, together Wfch Mr. Knapp's sen- 
sible and acctfpte notes. 


you ii* 




Mellish v 9 Richardson* 9 Bing. 125u 
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CHA£ ft > - fixes its s^Ie. It in part recites the 2 & 3 W. 4, c. 92, for 
.Sec t. XW. transferring the power of the High Court of Delegates, both 
s. Judicial ^ ecclosiastjcal and maritime causes, to his Majesty in Council ; 

COMM1TTKE OK , 4 1 * # i* V • wr 

Pftivr Coon- and that by lettecs-patehfr, certain persons, members ot nis Ma~ 
<M * jesty’s Privy Council, together with others, being judges and 

barons of Ins Majesty’s Courts of Record at Westminter, had 
been appointed to be hjs Majesty’s Commissioners, for receiv- 
ing, hearing and determining appeals from his Majesty’s Courts 
of Admiralty in causes of Prize , (m) and that from the deci- 
sions of various Courts qf judicature in the East Indies , and 
in the plantation colonies and other dominions of his Majesty 
abroad, .an appeal lies to his Majesty in Council ; and that 
matters of appeal or petition to his Majesty in Council had 
usually been heard before a committee of the whole of his Ma- 
jesty’s Privy Council, who had made a report to his Majesty 
• iu Council, wheveupon the final judgment or determination had 
been giver! by his Majesty ; and reciting that it then was expe- 
dient to make certain provisions for the more effectual hearing 
and reporting on appeals to his Majesty in Council, and on 
other matters, and to give such power and jurisdiction to his 
Majesty in Council as thereinafter mentioned, then enacts and 
declares the persons who shall form n committee of his Majesty’s 
said Privy Council, and enacts that they shall be styled “ The 
Judicial Committee of the Privy Council," and then empowers 
his Majesty by his sign manual to appoint any two other per- 
sons, bring privy councillors , to be members of such commit- 
tee. The persons enumerated, who virtutc officii are to be 
members of such committee, are at least eleven, viz., the Pre- 
sident of the Privy Council, Lord Chancellor, Lord Keeper, 
or First Lord Commissioner of the Great Seal, the Chief Jus- 
tice of the King’* Bench, Master of the Rolls, Vice-Chancellor, 
Chief Justice of the Common Pleas, Chief Baron of Exchequer, 
Judge of the Prerogative Court of the Archbishop of Canter- 
bury, Judge of the Court df Admiralty, and Chief Judge of 
the Court of Bankruptcy, and every other member of the 
Privy Council, who has filed either of those respective high 
offices; and the concluding part df section five enables his 
Majesty to summon any other member of the Privy Council to 
attend the meetings of such committee. 

The fifth section enacts that at least four members of such 
committee shall be present, viz., “ that no matter shall be heard, 
“ nor shall any order, report, or recommendation be made by 


(m) Aiul sec SC G, C, c. S; and 2 It. 603 , ante, vol. i. 8 1 8, as to questions 

Knapp’s R. ii. note * » and see Hill v, of prize. 

Reuithn, 2 Sim. £c St u • 431 ; and £ Russ. 
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» 

“ 8a *d Judicial Committee, in pursuance of tbdf , act, ttntess 
u * n presence of at least four ntembers of the said commit- ' 
** tee : and that no report or recommendation shall be made to 
“ his Majesty, unless a majority of the membdrs of ih&h Judi* 
“ cial Committee present at the hearing shall concur in aufsh 
“ report or recommendation.” * 

The sixth section enacts, “ that in case his Majesty shall re- 
“ quire the attendance at the committee of any member of the 
iC Privy Council, who shall be a judge of cither of the superior 
“ Courts, such arrangement shall be made by the judges for 
“ dispensing with the attendance of such judge, upon his 
“ ordinary duties, as may be necessary and consistent with the 
“ public service.” And with the same object the twenty-fifth 
section empowers his Majesty to appoint one of the barons 
of Exchequer to sit in equity, in the absence of the chief 
baron, when attending the Judicial Committee of the Privy 
Council, (w) And the twenty-sixth section enables two judges of 
the Court of Review, duiing the absent. e of the chief judge 
of that Court, to foim a Couit of Review in bankruptcy, (o) 
The second section enacts, “ That all appeal s or applica- 
" tions in jnize suits, and in all other suits or piocccdmgs in 
u the Courts of Admiralty or Vice-Admiralty Couits, or any 
“ other Court in the plantations in America , and oilier his Ma- 
jesty’s dominions oi clsrwhne abioad, v hich might then be 
“ made to the I ligh Court of Admiralty in England, or to the 
“ Lords Commissioneis in pri/e eases, shall be made to his Ma~ 
“ jesti/ in Council only. ” (j)) 


(«) And ate ante, 1 iO, 1 >1 
(e) It 'a ill be obvious tbit if m «!}>[)( tl 
could be hcaid thioughout , md the it port 
thereon tin inmiously agreed upon 1 y tlu 
tleien persons thus constituting such 
Court of Appeal, the. decision could not 
fail to bi most satisf ictor> , bn nisi tin 
aggregate of those pu sons combines the 
highest intpiligeme upon c\ir> subject oi 
litigition tint c mi possibly iris< , \i/ tit 
principles oi common and statute law of 
Kngland, rcl iti.e to temporal tiiairs whe- 
ther mil or criminal -the principles of 
equttiible rights and itmcdus, ansi the 
principles upon which the ecclesiastic il, 
maritime and intcrnatton.il laws arc found- 
ed and lastly , the principles <f the luw 
applicable to cases of bai kruptcy and in 
solvency, and b\ the assistance of num- 
bers oi‘ the Privy ( ouncil, who hate held 
the office of judge in the 1 ast Indie «, cr 
other liu» Majesty s dciiiimons be>ond 
sea a degree of familiar knowledge it 
foreign laws and customs is, under the 
thiiticth section of the act, combined, so 
is to enable the eminent person iges hold- 


ing tin highest st itiom is judges hcic, in 
their \anoiis dep fitments, to apply with 
eilect their kuowlidgt to quest ions upon 
foreign 1 nv that < in he bt night hi line 
them I5ut the ^dllhi ul t > is in th sc c ises 
of ippeaU lh it iri lengthy and cannot be* 
he ird mil diiposed <f it one nice ting of 
tins jurlifid committee to serurc the at- 
tqftdancc throughout of the 'same datiti- 
^ ilislud pusonagts t» tin n fair ol the 
he m mg and discussion <f i case, before 
Ihe repoit t) eteon is unde, and winch is 
so essential to the perfection of justice. 
Sic un inst nice in Lon^ v. C ornmnstonen 
for Claims n l mme Jkinpp’sK 
note • , md see the Lord ( hartcellorS 
Ibscrv itions ou the defective state of ad- 
iiiiinsti ring justice in tin House of Lords, 
post, 587 , note (h) 

(/>) Ut fore this enactment it was held 
in l he 1 abiui, 2 Hob. K that ap- 

peals from the Vice Admiralty Courts ill 
the celotms wire | rope rly laid to the 
High f eitirt of Admiralty and not to the 
Pi iv} C mine il 
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The third section enacts, “ That all appeals, or complaints 
“ in the nature of appeals, which might previously have been 
“ brought before his Majesty in Council, from or in respect of 
“ the determination, sentence, rule or order of any Court, judge 
11 ov judicial officer, shall be referred to the said Judicial Com- 
“ mittee, and shall be heard by them, and a report or recom- 
“ mendation thereon shall be made to his Majesty in Council, 
“ for his decision thereon, as heretofore, in the same manner 
“ as had been theretofore the custom with respect to matters 
“ referred by his Majesty to the whole of his Privy Council, 
“ or a committee thereof, the nature of such report or recom- 
“ mendation being always stated in open Court” 

Upon the effect of the first part of this section it has been 
observed, that it w ould be difficult to enumerate all the Courts, 
whose decision, previously to the passing of this act, might have 
been brought before the King in Council, and which, under this 
act, may nt>t be referred to the Judicial Committee. They may 
be classed under three heads; as , first, Courts within the king- 
dom ; secondly. Courts of the islands near the kingdom ; and, 
thirdly. Courts in distant dominions of his Majesty. Those of 
the first, are appeals from the decision of the Lord Chancellor 
in England and Ireland, sitting in lunacy ; (y) and from the 
Court of the Warden of the Stanneries in Cornwall, if there 
happened to he no Prince of Wales, to whom in his council as 
Duke of Cornwall the appeal properly lies ; (r) secondly, ap- 
peals lie to the Privy Council from the Isle of Man and other 
islands near England ; (s') and thirdly, are appeals from the 
colonies, as from the East and West Indies, &c. (t) The 
general rule with regard to appeals from the colonics appears 
to be, whenever no limitations have been imposed upon them, 
cither by orders in council, or instructions to the governor, or 
the charters of their Courts, ov acts of parliament, that appeals 
are to be received upon petition to the council, from all courts 
in the King's dominions abroad, on the ground that it is the 
right of the subject, without express power, to appeal to the 
sovereign to redress all wrong done to them in any Court of 
Judicature ; («) but clauses restrictive of or limiting this right 
of appeal, must of course be construed and given effect to ac- 
cording to the intention of th6 qualification, (.r) 

(y') 2 Knapp’s K. iv. mite t ; ami see 1572 ; 2 Knapp’s K. v. in note. 

(rnwrcriw v. prar, 2 Knapp’s It, 8>, ( t ) 2 Knapp’s R. iv. note t. 

where on an appeal from the (Chancellor (u) 2 Knapp’s K. iv. note f ; Christian 

in lunacy » the Privy Council reversed hi* v. tWmi, 1 Wms. ;i l :9 ; see argument 
order, as made after the death of the lu- in Cnvitlier v. .-Ji/hrtii, 2 Knapp's Tt. 77, 
natic, without jurisdiction, as the pio- (t) 2 Knapp's R. v. in note, In matter 
cceding should have been by bill tiled. of Nation and Pariente, 2 Knapp's R. 67, 
(r) 2 Knapp’s U. iv. note t. and /lustm v. Cut illier, id • 72 ; In re 

( i } 2 Knapp’s H. iv. note t ; as to the Tappcn, 2 Knapp’s R. 201. 
island of Jersey, sec order, lSih May, 
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With respect to the nature of the proceeding to be appealed CHAP. V. 
against, it will be observed that the terms of the third section Sect, xiv. 
are comprehensive, and include not only final sentences, but all n ^ UDIC,AL 
determinations, rules and orders , which may be interlocutory Privy Coun- 
or in the course of a suit. From a proceeding in England a C , IL * 
writ of error in general only lies upon a judgment final or in- teXcutory W 
terlocutory, as a judgment by default; but this section is ob- or Unnl ordcr . 
viously more comprehensive, and whenever, independently of appeal may lie. 
this statute, the particular constitution of a foreign Court, or 
law applicable to it, or the practice, has permitted an appeal 
from an interlocutory rule, order or other proceeding, this 
statute clearly authorizes ^iie continuance, and renders an ap- 
peal to the Judicial Committee in a similar case sustainable, and 
it is necessary to ascertain the law applicable to the particular 
Court. Thus, from Jersey the proceeding appealed aguinst 
must have occurred en fin de cause. In the West Indian and 
American colonies, where the English law prevails, the prac- 
tice has been always to admit appeals from all interlocutory 
orders in Equity, but not from those at common law. A 
less restricted rule has been observed in the King’s Court at 
Bengal, the words of whose charter direct them to allow appeals 
from all judgments, decrees, or rules, or orders, (y) in the 
charter of the King’s Courts at Madras, Bombay, and Prince 
of Wales’s Island, the words directing the Courts to grant leave 
to appeal, are from any “judgment or determination,” which 
words it is now settled are not confined, as once supposed, to 
final judgments, (c) unless it clearly appear they were so in- 
tended, as in the Charter of Justice granted to the town of 
Gibraltar, (a) or where the right of appeal is by statute or 
otherwise confined to cases of claims, exceeding a named sum, 
as 5001., in the Upper and Lower Canada. (b) But it is no 
ground of appeal that the Court below discredited the testi- 
mony of the witnesses improperly, (c) Nor can the power of 
Colonial Courts to prevent advocates, who misconduct them- 
selves, from practising before them, be disputed, (d) And it 
seems that objections cannot be made to a decree at the hear- 
ing before the Privy Council that were not made in the Court 

(y) 2 Knapp's R. iv. v. «ote t. K* 20J. 

(s) Syed Alley v. East India Company, ( b ) CuxiUitr v. Ayltvin, 2 Knapp's R. 

1 Knapp's R. in note * ; overruling 72. 

Johnston v. East India Company , 1 Stra. (c) Santacana v. Ardevol , 1 Knapp's R. 

18 ; and 2 Knapp's R. v. in note. 269. 

(a) In re Nation and Pariente, 2 (d) Justices of Antigua, X Knapp's R. 

Knapp's R. 66 ; In re Tappen , 2 Knapp's 267. 
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below. ( e ) But where a party has been denied his right to 
appeal, according to the charter of the Court, through the 
erroneous construction of it by that Court, the Privy Council 
will, upon a special petition, grant leave to appeal. ( f ) 

It will be observed, that the concluding part of the third 
section imperatively requires that the report or recommendation 
of the majority of the members of the Judicial Committee shall 
always he staled in open Court ; and this accords with the pre- 
vious practice declared to be, “ It is usual at the Privy Council 
for the presiding law lord to deliver ’the grounds of judgment, 
which being thus known and reported tend to settle general 
principles and establish uniformity of decision. "(g) 

The 4th section entitles his Majesty to refer to the Judicial 
Committee for hearing or consideration, any such other matters 
whatsoever, as his Majesty shall think lit, and enacts, that such 
committee shall thereupon hear or consider the same, and advise 
his Majesty thereon in manner aforesaid. 


The prescribed 
time of appeal- 
ing. 


lhe jJOtli section regulates the time of appealing, but without 
fixing any limit, and merely enacts, that where any such time 
shall be fixed by any law or usage the same shall be observed ; 
and where there is no Jaw or usage on the subject, then within 
such time as shall be ordered by his Majesty in Council, who is 
also authorized to alter any existing rule or order. It is stated 
that the established usage at the Privy Council has long been, 
that if an appellant has not presented his petition of appeal 
within a year and a day after he has obtained permission to 
appeal from the Colonial Court, the respondent may present a 
petition to have it dismissed, and obtain an order of course to 
that effect on the next meeting of the committee to which it 
stands referred. (A) IIoweveT, the appellant may petition to 
dismiss the latter petition, and has been allowed to prosecute 
his appeal upon reasonable excuse after a delay even of six 
years, (*) A he *?&1 and ~3rd section authorizes his Majesty to 
direct the East India Company to bring on certain specified 
appeals, viz. appeals from the Sudder Dewanny Adawlut Courts 
in the East Indies to a hearing, notwithstanding the death of 
parties, and to appoint agents and counsel for the different 
parties in such appeals, and to make such orders for security 
and payment of costs as his Majesty in Council should think 


(<*) Frcmklatul v. dusty, 1 Knapp’s R. 
*£74 ; and see 1 Ado!. & Kills, R. 15, S. P. 

(J) Biphimtone v. Berdrechuul, 1 
Knapp’s R. 332. 

(g) Sec the special report of the com- 
missioners appointed to inquire into the 
practice and jurisdiction of the Ecclesi- 


astical Courts, dated 25th Jan. A. ]). 1831. 

(h) 2 Knapp’s Rep. xiii, n. where see 
the further practice as to time. 

(0 East India Company k* Syed \4flcy, 
1 Knapp’s R. 332; and see Orphans' 
Boart v. Van Reenetv, id. 83, 93: and 
Uugenhody v. Hunter, id . 173, 
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fit. And accordingly his Majesty, by three orders in council 
of 4th Sept, and 18th Nov. 1833, directed eighteen appeals 
from Bengal, ten from Madras, and fifteen from Bombay to be 
brought to a hearing, (i) 

The 24th section enabled his Majesty in Council from time 
to time to make rules and orders regulating thef node, form, and 
time of appeal to be made from the Courts of Sudder Dewanny 
Adawlut, or any other Courts of judicature in India or elsewhetc 
to the eastward of the Cape of Good Hope, and to make regu- 
lations for preventing delay in making or hearing such appeals, 
and as to the expenses attending such appeals, and the amount 
or value of the property in respect of which any such appeal 
may be made. 

The 19th section authorizes the president of the Privy 
Council to require the attendance of witnesses and production 
of documents by writ of subpoena ad testificandum or of subpoena 
duces tecum ; and in case of disobedience the witness is guilty 
of a contempt of the Judicial Committee and to the saute penal- 
ties as if the tvrit had issued out of the Court of King’s Bench. 
The 9th section directs that every witness shall be examined on 
oath, or allirmation if he be a Quaker or Moravian, to be ad- 
ministered as therein directed, and that if the witness shall 
swear falsely he shall be indictable for perjury and punished 
accordingly. 

The 7th section authorizes the Judicial Committee in any 
matter referred to them to examine witnesses by word of mouth 
and either before or after examination by deposition, or to direct 
the deposition of any witness to be taken in writing by the 
Registrar of the Privy Council or by such other person, and in 
such manner, order, and course as his Majesty in Council or the 
Judicial Committee shall appoint and direct. 

The 8tli section authorizes the Judicial Committee to direct 
that such witnesses shall be examined or re-examined and as 
to such facts, notwithstanding any such witness may not have 
been examined or no evidence may have been given on any 
such fact in a previous stage of the matter ; and his Majesty in 
Council, on the recommendation of the Judicial Committee upon 
any appeal, may remit the matter which shall be the subject of 
such appeal to the Court appealed from, to be there re-heard 
either generally or upon certain points only, and upon such re- 
hearing to take such additional evidence though before rejected* 
or reject such evidence before admitted, as his Majesty in. 
Council Should direct ; and further, that on any such remitting 

( k ) See 2 Knapp’s Rep. Appendix* xxvii to xxii, at end of second part. 
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or otherwise, it should be lawful for his Majesty in Council .to 
direct that one or more feigned issue or issues should be tried 
in any of his Majesty’s dominions abroad, for any purpose for 
which such issue shall to his Majesty in Council seem proper. 

The 10th section extends the power of directing and trying 
feigned issues by enacting, that the Judicial Committee may 
direct one or more feigned issue or issues to be tried in any 
Court of common law, and either at bar, or before a judge of 
assize, or at the sittings for the trial of issues in London or 
Middlesex, and either by a special orcommon jury, in like man- 
ner and for the same purpose as is now done by the Court of 
Chancery. The 11th section authorizes the Judicial Committee 
to direct, on the trial of any issue, that the deposition already 
taken of any witnesses, who shall have died or who shall be in- 
capable of giving oral testimony, shall be received in evidence ; 
and further, that such deeds, evidences, and writings shall be 
produced, and such facts shall be admitted, as to the said com- 
mittee shall seem fit; and the 12th section enacts, that the said 
committee may make such arul the like orders respecting the 
admission of persons, whether parties or others, to be examined 
as witnesses upon the trial of such issues as the Lord High 
Chancellor, or the Court of Chancery, has been used to make 
respecting the admission of witnesses upon the trial of issues 
directed by the Chancellor or the Court of Chancery ; and the 
13th section authorizes the committee to grant one or more New 
Trials, and that the evidence of witnesses previously examined 
shall be admissible, in case of death, mental disease, or in- 
firmity. The power of examining witnesses on interrogatories 
is also extended to such issues by section 14. Upon this enact- 
ment ns to feigned issues it has been observed, that before this 
act the King in Council, on any appeal from a Court of Chancery , 
had jurisdiction to order the trial of an issue in the country 
from which the appeal came ; but that under the present act, 
the Judicial Committee have the power of directing issues not 
only in such cases but also on appeals from the Ecclesiastical, 
Admiralty, and Prize Courts, and from the Chancellor in 
Lunacy, and of ordering them to be tried either in England 
or in any of the colonies, at their discretion. (1) 

The 15th section enacts that the costs incurred in the pro- 
secution of any appeal or matter referred to the said Judicial 
Committee, and of such issues as the same committee shall 
under that act direct, shall be paid by such party or parties, 
person or persons, and be taxed by the appointed registrar or 

(/) $ Knapp's Uq>. viii. and ix. n. t. 
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such other person appointed by his Majesty in Council, or the 
said Judicial Committee shall direct Upon which enactment 
it has been observed, that in all -the colonial Courts leave to 
appeal is only granted on condition of the appellant’s giving 
security for the due prosecution of his appeal, and for the pay- 
ment of all such costs as may be awarded by his Majesty 
in Council to the respondents ; and leave to appeal is seldom 
granted by the council except upon the same terms, and that 
perhaps the only exception is on the rare occurrence of a 
pauper appellant. ( m ) From the recent appeals to the Privy 
Council from India, brought to a hearing in pursuance of the 
above-mentioned order of council, it appears that from about 
800/. to 1000/. were required to be paid into the Court in India, 
before leave to appeal to the King in Council is granted. 

In the exercise of such discretionary jurisdiction over costs, 
the Judicial Committee, as might be supposed, are influenced 
by those general principles that ought to regulate all well con- 
stituted tribunals ; and therefore, where the same points 
of law involved in the appeals had been previously determined, 
to the knowledge of the respondents, against them, and ye 4 
they, by not consenting to an amicable compromise, had put 
the appellants to unnecessary expense and forced them to appeal, 
costs were given to such appellants. (») 

The IGth section enacts “ that the order or decrees of his Ma- 
jesty in Council, made in pursuance of any recommendation of 
the said Judicial Committee, in any matter of appeal from the 
judgment or order of any Court or judge, shall be enrolled for 
safe custody in such manner, and the same may be inspected 
and copies thereof taken, under such regulations as his Ma- 
jesty in Council shall direct.” The practice appears to be 
against permitting a rehearing. ( o ) 

The 21st section enacts “ that the order or decree of his 
Majesty in Council, on any appeal from the order, sentence, or 
decree of any Court of justice in the East Indies, or of any 
colony, plantation, or other his Majesty's dominions abroad , 
shall be carried into effect in such manner and subject to such 
limitations and conditions as his Majesty in Council shall, on 

the recommendation of the Judicial Committee, direct, but pro- 

• 


(m) 2 Knapp, xl. note *, where see 
farther as to Costs. Auto the security, 
Cambernot v. Kgroiguard, 1 Knapp, H. 
25l% see Ii$nry v. Byun, id. 383 ; Ber- 
tram v. C fodfrey, id. 381 \ Craig v. 
Shand, id. 253. 


(h) Ki dhum v. Simpson , 2 Knapp's Rep, 
1 ; and see Henry v. Hyatt, 1 Knapp, 
388. 

(o) Xedham v. Simpson , 2 Knapp. R. 
5 ami 6. 
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vidfefl that the act shall not in any respect abridge the powers 
of the whold Privy Council.” 

. The 28th section enacts that the Judicial Committee shall en- 
joy all the powers of punishing contempts, and of compelling 
appearances, and his Majesty in Council shall have and enjoy 
in all respects such and the same powers of enforcing judg- 
ments, decrees, and orders, as are now exercised by the Court 
of Chancery or King’s Bench, (and both in personam and in 
rem,) or as are given to any Court Ecclesiastical , by an act 
passed in 2 & 3 W. 4, c. 93, (p) intituled an act for enforcing 
the process upon contempts in the Courts Ecclesiastical of 
England and Wales ; and that all such powers as are given to 
Courts Ecclesiastical, if of punishing contempts, or of compel - 
ling appearances, shall be exercised by the said Judicial Com- 
mittee; and if of enforcing decrees and orders, shall be exer- 
cised by his Majesty in Council;, in the same manner as the 
powers in and by such act given, and shall be of as much force 
and effect as if the same had been expressly given to the said 
committee or to his Majesty in Council. 

The 18th section authorizes his Majesty to appoint a regis- 
trar of the said Privy Council, as regards the purposes of that 
act, and to direct what duties shall be performed by such re- 
gistrar. 

The 29th section enacts that, subject to such orders as his 
Majesty in Council shall make, the then present registrar of 
the High Court of Admiralty, in person or by deputy, may attend 
the hearing by the said Judicial Committee of all causes and ap- 
peals, upon the hearing of which, if the act had not been 
passed, he would have had a right to attend by virtue of his 
offices of registrar of the High Courts of Admiralty, Delegates, 
and Appeals for Prizes. 

The 81st section reserves the provisions in any treaty with 
any foreigu potentate, in which it shall be stipulated that any 
person or persons other than the said Judicial Committee shall 
hear and finally adjudicate appeals from liis Majesty’s Courts 
of Admiralty in causes of prize. 

By Orders in Council of 9th December, 1883,(9) after 
reciting that it was expedient th.1t certain rules and regulations 
should be made for the more convenient conducting of appeals 
and applications in prize suits, and in ail other suits or proceed- 
ings in the said * Courts of Admiralty or Vice-Admiralty, .or 


(,{>) Should have been noticed, ante, 


(?) See 2 Kuapp's Rep, u. to »ir. 
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any other Court in the plantations in America, and other" his CHAP. V. 
Majesty’s dominions elsewhere abroad , which mi£lit formerly J lw ‘ 
have been made to the High Court of Admiralty in England* coimtwaor 
or to the Lords Commissioners in prize causes respectively, P»*wCovw 
as well as of such appeals, suits, or complaints in the nature of ° 1L * 
appeals from or in respect of the determination, sentence, rule, 
or order of any judge or judicial officer of any Ecclesiastical 
Court in England, or of the said High Court of Admiralty in 
England , which, by virtue of any law, statute, or custom, shall 
be made to his Majesty in Council ; therefore, first, orders 
that all of them shall be conducted in the same manner and by 
the same persons as formerly ; secondly, it is then ordered 
that four or more of the Judicial Committee may appoint surro- 
gates of the Prerogative and Admiralty Courts, to act as sur- 
rogates of the Judicial Committee; thirdly , it is then ordered 
that the then present registrar of the Court of Admiralty shall 
attend on all appeals which would formerly have been heard 
by the Court of Delegates and Admiralty or Commissioners of 
Prize Appeals ; and fourthly, that on entering an appeal in the 
Court of Admiralty and Appeals a petition shall be presented to 
the King in Council, which shall be transmitted to the registrar. 

The order in council of 10th December, 18J3, recites, the 
third of the last mentioned order in council, and then declares, Dec. i833.(r) 
that in pursuance of that authority, the several advocates of the 
Arches Court of Canterbury, and of the said High Court of 
Admiralty, who now are or hereafter shall be duly or legally 
admitted surrogates of such Courts, may by four or more mem- 
bers of the said Judicial Committee be admitted surrogates 
thereof for .and in respect of such appeals, applications, suits or 
complaints in the nature of appeals as aforesaid, and for the 
purposes mentioned in the said order. 

In a preceding page we have seen that the Chancellor, tho Oilier matter* 
Master of the Rolls, and the Vice-Chancellor have a right to jvJv^'c'ouiicii 
send a case, stating fects, and a question of law thereupon, to a 
Court of Law for their opinions upon a point of law, though 
not upon a matter of trust, or an equitable question, or a mere 
abstract question, without th£ particular facts upon which the 
question has arisen, (s) But before the late act, it was decided 
that the Privy Council has no right to send a case to a Court of 
Law for its decision ; (t) and constituted, as wc have seen the . 

(r) See 2 Knapp’s Rep. xxiv. where the Court of King's Bench refused* 

(s) Ante, 350 to 352. to receive or answer a case from the Privy 

(/) 1 Hen. J3Ja. 673} Douglas, 330, Council ; and see 2 Kuapp's ft. ix« in note* 
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Judicial Committee of the Privy Council now is under that 
act, of at least the Chief Justices of the King’s Bench and Com- 
mon Pleas, and Chief Baron of the Exchequer, there is less 
reason for requiring the advice or opinion of the judges of a 
common law court. ( t ) 

In a recent case before this act, it appears to have been con- 
sidered in the Privy Council that that Court will not exercise 
jurisdiction as a Court of Appeal from the decision of the 
Lords Commissioners of the Treasury, as to grants by the 
crown of property accruing to it by virtue of its prerogative ; (u) 
but the 4th section of 3 & 4 W. 4, c. 41, appears now to en- 
able his Majesty to refer to the Judicial Committee any such 
matters whatever as he shall think fit, and appears also to extend* 
to such a case, so that his Majesty might require the Judicial 
Committee to consider and report to him their view of the course 
that should be adopted, (.r) Upon a writ of error from the 
British West Indies, if it appear that the judge of the original 
Court inconsiderately signed an imperfect and incorrect bill of 
exceptions, a Court of Error in the same country ought to direet 
the bill of exceptions to be taken oft' the file and amended by 
the judge’s notes, and the Privy Council here will direct that to 
be done. ( y ) 

From the island of Guernsey, several of the inhabitants there 
may proceed by petition for leave to appeal from a decision of a 
Court there, confirming a rate for the relief of the poor, 
although separately and collectively they were rated in less 
than the sum fixed by the orders in council regulating appeals 
from that island, and prohibiting appeals where the sum in dis- 
pute is under a certain sum; such a case of small rates not 
being within the intent of the orders in council regulating ap- 
peals. (z) When the Privy Council has sent a reference to a 
Court below for them to certify as to a point of practice, their 
certificates cannot be disputed, unless a petition praying for a 
fresh reference is presented and supported by affidavit disput- 
ing the accuracy of the certificate. («) 

The course of proceedings in the Judicial Committee of the 

Privy Council varies according to the country and Court from 
— ■■■■■■ ■ - - - 

(0 And see onto, 45*, nole (>)» as to 9th and 10th of July, 1833, and the act 
the equity side of the Court of Exchequer 3&4W. 4, c. 41, was passed on the 
not stating such a case, because its own 14th of August, 1833. 
equity judges are also judges on tlic law (y) PoicmUv. Mascall, 2 Knapp, R. 
side of the Court. 161, *■ 

(*) Army of the Decan , 2 Knapp, R. (i) In re Tupper, 2 Knapp, R.201. 

(a) Quane v. Nicotic , 1 Kuapp, R. 
(x) The above case was decided ou the 257. 
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which the appeal has taken place. From the East Indies, from CHAP. v. 
which of late the appeals brought to an hearing hJtve been nu- StCT> XIV ' 
merous, a perfect transcript of the pleadings and proceedings committbb op 
in the local provincial Courts and foreign Courts of Appeal, Pmw Coun* 
with the interrogatories and examinations and testimony of all C,L '' 
the witnesses, and the whole of the evidence, and the interlo- 
cutory and final decrees of the foreign Courts, in natural order 
of time, is sent over from abroad and is produced before the 
Judicial Committee, and each member, anxious to become master 
of the whole proceedings, may examine the same. But to facili- 
tate research and a more ready attainment of the knowledge of 
the merits of each case, cases are usually prepared, as well on be- 
*half of the appellant as of the respondent, shortly analyzing the 
pleadings and proceedings, and referring to the full transcript, 
and then stating arguments and reasons on each side, and draw- 
ing conclusions in favour of the party on whose behalf the 
statement is made. Both these cases are printed at length, and 
in due time, before the hearing, printed copies are laid beforo 
the members of the Judicial Committee, and on the appointed 
day, one, two, or more counsel are heard on behalf of the ap- 
pellant and respondent; and when the Judicial Committee, or 
the majority, have formed their opinion, the same is reported 
by the presiding law lord in open court to the King in Council, 
who thereupon ultimately decides. It seems that the decision 
of the Judicial Committee, or rather of the King in Council, 
upon the report and recommendation of such committee, is 
final and conclusive and that no appeal lies from thence to 
the House of Lords. 


3. The House of Lords. 


3. IIousR OF 
Loit D8« 


1. General observations on the jurisdic- 

tion of the House of Lords, espe- 
cially on its appellate jurisdiction. 

2. From what Courts and proceedings 

a writ of Error or appeal is or is 
not sustainable. 

1. From Courts in England. 

1. Of law. * 


2. Of equity. 

2. From Courts in Scotland. 

3. From Courts in Ireland. 

4. Not from Islands or other 

Foreign Courts. 

3. The practice or course of proceed- 
ings on writs of Error and appeal. 


Anciently and until within about a century, the House of i. General ob- 
Lords assumed and exercised onymal jurisdiction over civil the jurisdiction 
suits and proceedings to a considerable extent, though it has the Houae of 

1 , , ! . . . - Lords and espe- 

been demonstrated that such assumption was unconstitutional, (o) dally iu appd- 
late jurisdiction. 


(b) 3 Bla. Com. 57 ; Palmer’s Practice. The latter work will be found historically 

House of Lords, lntrod. iv. v. xxvti. interesting and instructive, 

xxxii. and authorities there collected. 
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With respect to appellate jurisdiction , although Lord Hale in 
his treatise bn the jurisdiction of the Lords’ denies it, yet his 
observations obviously merely present a learned conflict of 
authorities against long established practice, confirmed by nume- 
rous recitals and enactments, (c) Indeed it must be admitted 
to be of the utmost importance that there should he a Supreme 
Court of Appeal, by which the decisions of all inferior Courts 
in the kingdom may be reviewed and controlled ; for without 
such a Court of appeal there would constantly be conflicting 
decisions on subjects exactly similar, but discussed and decided 
before different and independent tribunals, who would each in 
practice adhere to their own opinions on future occasions unless 
controlled by the highest Court of Appeal, whose decision, as* 
settling the rule of law, would compel all inferior Courts after- 
wards to submit and conform, (d) The House of Lords is com- 
posed of the Lord Chancellor, certain law Lords, and the Lords 
Spiritual and Temporal. If, as advised by Sir Wm. Blackstone, 
all the hereditary Lords of Parliament (keeping in view the 
ultimate active exercise of their functions when by descent they 
would be required to sit in the House), would, in the course of 
their education, (in other respects in general admirably extensive,) 
study the general principles on which all the laws not only of Eng- 
land but of Scotland and Ireland are founded, in order to (jualify 
themselves to exercise such their high judicial function, and if 
they would also, when members of thnt House, laudably exert 
sufficient interest, whether from due sense of duty or otherwise, 
actually to take part in the decisions of the House as a Court 
of Krvor and Appeal, then this august assembly would constitute 
the most efficient tribunal on earth ; (e) because the House of 
Lords 1ms not only the advantage of hearing the contending 
arguments of the most eminent counsel, excited by the occasion 
to the most acute and distinct examination of each side of the sub- 
ject, but they also have and in difficult cases frequently exercise 
the privilege of convening before them all the judges and the 
highest law officers, and require each separately and seriatim to 
state his opinion upon all legal questionstconnected with the 
particular writ of error before the House. So that the spiritual 

(r) See authorities, Palmer’s Introd. this important assembly, that (if possible) 
xxxii. t Key will make themselves masters of those 

(d) See a recent pamphlet attributed to questions which they undertake to decide ; 

T-ord Redesdnle. and iu all dubious cases refer themselves 

(e) Sir Wm. [Uackstone observes, that to the opinion of the judges, who are sum* 
the reason und ground upon which the moned by writ to advise them. SeeSBia. 
l<ords are intrusted with their high uppei- Com. 57, 454, 455 ; 1 Bla. Com. 9, Id; 
Kite jurisdiction is, that the law reposes an and see Barriugton’s Observations on Sta- 
entire confidence in the honour and con* tutes, 199; Palmer’s Practice, Lords, 
science of the noble persons who compose lutrod. xxxiii* 13? 133* 
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and lay lords, before they are called upon to decide, may readily CHAP. V. 
understand and appreciate all the possible reasons for or against .3f w> . 

a particular decision, and may thereupon exercise their own 
judgment, which, after their cultivated education and general 
attention to legal principles, they would then do with reasonable 
expectation of arriving at a just conclusion. 

But unfortunately many, if not most, of the cases that are 
brought before the House of Lords arc of a technical nature, 
and excite only the particular and private interests of the indi- 
viduals concerned, and do not involve any great constitutional 
or legal principle ; and therefore when they arrive at what is 
termed now almost ironically a “ hearing ,” it too frequently 
"happens that the House of Lords is actually reduced in number 
to its lowest limit of only three Lords ; ( f) and these arc called 
upon to decide, not only on the legal merits of the unanimous 
decisions of the ten judges of the Court of Exchequer Cham- 
ber, but of the decrees of the Chancellor himself, and the 
decisions of all the judges of Scotland upon abstruse and 
difficult questions of their own local law, little known by Eng- 
lish lawyers, and of the decisions of the judges in Ireland on 
their local Law; and what is still more objectionable, it fre- 
quently occurs that the Lords who finally attend and decide 
upon the case, have not been present at or know half the 
arguments that have been urged pro and con. Such a tri- 
bunal is in practice obviously very inadequate and unsatis- 
factory, and indeed scarcely decorously conducted, and it is 
essential that a new jurisdiction should be constituted somewhat 
analogous to that of the Judicial Committee of the Privy Coun- 
cil, (g) but requiring the attendance of more than four of its 
members, who in that particular jurisdiction are declared com- 
petent to exercise its functions.(Zr) As it is probable, that some 


(/) Palmer’s Practice, Lords, introd. 

xl. 

(g) 3 fit 4W.4, c. 41 , ante , 673 to 577. 

(fc) Id. sect. 5, ante , 574, 5. On Mon- 
day, the 14th August, 1834, the Lord 
High Chancellor Uroughaai laid before 
the House of Lords a bill for instituting 
such a Court, and made the following 
observations. “ The manner in which 
appeals were heard involved a very seriotu 
grievance, both n» regarded the judicial 
character of their lordships' house, ami 
the interests of the suitors. When the 
first hearing of an appeal came on, two 
noble lords sat and assisted at the open- 
ing*; two others attended th6 hearing on 
the other side. $>n the third day two 
noble lords, who had not been present be - 
fort, came down and heard the reply. 


The cause was then set down for judg- 
ment, and iu the fourth instance two noble 
lords assi»t»l at that judgment who had not 
heard the beginning, the mitldle, nor thegnd 
of the proceeding. Such a system was not 
iri accordance with common decency cither 
to noble lords who were thus called iu 
rotation to assist in appeal cases, to the 
suitors whose interests were to be con- 
sidered, or to tho house itself. The 
anomaly of appealing to the Chancellor in 
that house, with reference to cuuses which 
lie had previously decided elsewhere, had 
so often been stated on various occasions 
that he need not go into great length on 
that point. He had now been sitting for 
the greatest part of this session on Irish 
and Ktiglish appeals, arid be had been 
obliged to postpone for two sessions several 
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material alteration will ere long be introduced in the constitu- 
tion and course of proceedings in this Court of error and appeal, 


of those causes, because they were appeals 
from his own judgment. He was anxious 
to obtain the assistance .of Lord Plunkett 
or the Lord Chief Baron, but as he could 
not procure their valuable aid, lie was com- 
pelled to hear those appeals himself. 
There were 14 or 15 appeals, in deciding 
which he wished to have' that assistance*, 
and of these, 10 or 11 were appeals from 
his own judgments. Now, he had pot the 
least degree 4f bias in favour of any judg*: 
ment that might have been givtjii by him- 
self, and if proper Cause were shown, "he 
woold be ready to alter it. His affirming 
a judgment of his own in that bouse did 
not make the point right, if the decision 
were originally wrong. Professional men 
would sec, and would mark the error. But 
what he looked to was this — that by 
a firming a judgment he gave it the force 
of law, and nothing but an act of Parlia- 
ment could ajter it. That being the case, 
he would ask whether it w^$ proper that 
an appeal should lie to any one single 
judge? Whether, tor the purpose of in- 
suring a right decision, of cummapding 
confidence in that decision, with reference 
to thesuitor* the public, and the profes- 
sion at large, ami of obtaining uniformity 
in decision — whether; fur the attainment 
of these great purposes, it was not absQ-< 
lutely necessary that a court of appeal, 
consisting of more persons than one, should 
be established ? The law assihned that 
such a Court did exist. But, because it 
made all their lordships hereditary judges 
of appeal, in common law case s they called 
in thejutige $ ; bat in appeal cases, English, 
Scotch , and Irish , this was not the practice . 
The defect of the ay stem might be proved 
by a single instance. Sujfyose a decision 
of the 15 Judges of Scotland appealed 
against* Tt was taken fro t» those persons, 
whofUntfcrstoad the Scotch law, and was to 
be adjudicated* by a single individual, who 
perhnpf was as ignorant if the law of Scot - 
land as of the law f Japan. ,Was tt Ijkety 
that dirt unassisted dqciidoft could give 
satisfaction? There wqiinueli truth in the 
hofficly proverb M Many heads are bettor 
than one.” * This wascleedy borne out by 
the entire success of 4he Judicial Commit^ 
tee of the v Privy CouqoiL The second 
case tried before them vyould have been 
decided the other wuy, if any one of those 
who formed the committee had considered 
it alone. But the judges laid their five 
heads together, and the consequence was 
u unanimous judgment directly contrary to 
that which any one of them unassisted 
would have pronounced. These were his 
reasons for desiring some modification of 
the existing law. He would now allude to 
tjie difficulties which he had to overcome 
in effecting any such modifications. The 


first was the repugnance which he, had 
naturally felt to alter the jurisdiction of 
their lordships, and the next was the 
small number of judges from whom he 
could select a certain number to hear ap- 
peals ; for he held it to be indispensable 
that appeals should be decided by judges 
taken from other Courts, and not by 
■jjjwte 0 * appointed for the express purpose 
- of deciding such cases, and forming a se- 
parate and exclusive tribunal. The ex- 
ample of France,, where there were two 
Courts exclusively for hearing of appeals 
* -^namely, thi Cour Royal aud the Cour 
dc Cassation — proved nothing, for there • 
was such a vast number of inferior judges, 
that it would be almost impossible to call 
upon them to sit in appeal. Ile thought 
that judges who were only judges of ap- 
peal would not be fit for anything. What 
would he (the Lord Clmncellor) be worth 
as a judge, if be sat forty or fifty days in 
the year to hear appeals only, without 
being accustomed to the forensic strepitus, 
as it were, and without having heard the 
business done in the first instance, which 
afterwards became the subject of appeal ? 
There never would be a Court of Appeal 
wbrth nny thing, unless the judges com- 
posing it sat also in the Courts below. 
On the other hand, it was necessary that 
the judges of the Court of Appeal should 
notoe those whose decision was appealed 
ugatast; and ojlv the other, that they 
should ‘ b c* ac^fstomed to preside in the 
Courts below. « There was but one middle 
course to takq, and that was judiciousl y to 
compose a due admixture of the various 
judges with those whose decisions were 
Appealed Against,— thus proceeding* on 
the principle of analogy to the Courts of 
Common Law. When the Court of 
King’s Bench, or tHfc Court of Exchequer, 
or the Court of CbityiKm Pleas went 
wrong, an Appeal was made to the other 
common law judges, and so when all 
these judges went wrong, an appeal took 
place to the House of Lords, which sent 
for the judges, who intermixed with the 
equity judges, and applied their minds to 
the subject. It was upon this principle 
that the Judicial Committee of the Privy 
Council was constructed, and upon the 
same principle he would proceed to the 
change he was about to propose ; and as 
i n the former case the royal prerogative 
was left untouched, so in the latter the 
jurisdiction of the House of Lords would 
remain unimpared. The Judicial Com- 
mittee of the Privy Council consisted of 
judges selected by rotation, of whom 
there were never lest than four preseht. 
They decided the appeal, and reported 
their decision to the Privy Council, 
where judgment was given by the King 
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we will here introduce only a few observations that will. probably 
continue to be applicable notwithstanding such alterations. 

The House of I.ovds has not, strictly speaking? any original 
jurisdiction over civil disputes or causes, and, therefore, no ori- 
ginal suit can be commenced before this tribunal.(t') But the ap- 
pellate jurisdiction of the House as well from the decision of 
superior Courts of Law (exercised by writ of error) as from the 
decrees and decisions of superior Courts of Equity , (exercised 
by petition and appeal,) is very extensive, (though confined to 
decisions within England, Wales, Scotland, and Ireland,)^) and 
ma^ be considered, as it affects judgments, decrees, decisions, and 
proceedings, first, in England ; secondly, in Scotland; thirdly, 
in Ireland; and fourthly, in other cases. But, first, it is ne- 
cessary to advert to the common law rule, that if there be 
a fixed ascending scale of superiority affecting several Courts, 
an error in the judgment of the inferior Court must, in general, 
be examined and determined in the Court next in order in 
such ascending scale, and will not lie per sat turn, as it is 
termed, to the highest tribunal; thus at common law, on a judg- 
ment of the Common Pleas, a writ of error did not lie directly 
to parliament, but to the King’s Bench ;(/) and although wc 


in Council precisely as before. This, he 
repeated, was the principle upon which 
his bill proceeded. It would give their 
lordships the power of culling for the ser- 
vices of the judges iu equity, uiul of 
directing any case in which an appeal 
might be resorted to to be tried by a Ju- 
dicial Committee to be Appointed under 
the hill. This Judicial Committee would 
pronounce its judgment in open Court, 
which would be reported to the house, and 
then the house would pronounce its judg- 
ment in open Court. The rights and 
dignity of their lordships* house would be 
preserved inviolate as heretofore. He 
proposed that the Judicial Committee 
should always have presiding over it 
cither the Lord Chancellor for the time 
being, or the Chief Justice of the King*# 
Bench ; or a new officer, a Vice-President, 
without salary, to be appointed by the 
crown, and to hold rank next to the Privy 
Seal, and who must previously have filled 
the office of Lord Chancellor, or Lord 
Chief Justice of the King’s Bench, or of 
the Common Pleas. The Vice-President, 
however, would only be called upon to 
act when the Lord Chancellor or the 
Chief Justice of the King's Bench might 
be prevented from presiding in consc- 
qrence of being engaged elsewhere. 
Thus, then , the Judicial Committee of the 
Haute of Lards would comitt of four judges, 
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who would be presided over bit the actual 
oi ‘ late foot'd Chancellor , or the actual or 
late Chief Justice of the King's Bench, or 
of the Common Picas. He wished it to he 
observed that no part ol their lordships* 
jurisdiction would he taken away by the 
change which he proposed. Other sug- 
gestions and observations on the improve- 
ment of this tribunal will be found in 
Palmer’s Prac. Lords, Introd. xiii. 

(i) 3 Bln. Com. 57 ; Palmer's Prac. 
Lords, Introd. iv. v. xxvii. xxxii. A bill 
for a divorce from the bond of marriage, 
and so as to enable the parties to merry 
again, not being an actiott or suit, but a 
proceeding of a different nature, cannot 
be deemed an exception to such rule. 
There are certain orders and established 
practice in the House of Lords respecting 
hills for divorce, the principal of which 
arc, that to sustain such a suit there must 
have been, first, a decree of divorce 
a mensa et thorn in' tlw Spiritual Court; 
aad secondly, a verdict or judgment by 
default, and the quantum of damages set- 
tled in an action in one of the superior 
Courts, and certain other rules of the 
House prescribed to prevent collusion; 
See ante , vol. i. 60, 61 ; 1 Ne*1. Chan. 
Pf.3?0. 

k) 3 Bla. Cora. 57. 

l) Hale's Juris. 123. 
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have seen* that this is now altered in one respect, and the .writ 
of error from the judgment of Common Pleas, in an action 
commenced in that Court, must be returnable directly in the 
Exchequer Cftamber, and not in King’s Bench ; yet it cannot 
be returnable immediately in the House of Lords, (m) And in 
the case of Lord Macclesfield , who brought a writ of error 
from a judgment of the Court of Exchequer of Pleas return- 
able in Parliament, it was effectually objected that it came 
there per saltum, and ought to have gone first to the Exche- 
quer Chamber, under the 31 Edw. 3;(») and although it is 
another maxim that the multiplication of appeals is not to be 
favoured, (o) and the 1 W. 4, c. 70, s. 8, was probably in part 
enacted on that principle, yet (with the exception of the pro- 
ceeding in a superior Ecclesiastical Court in the first instance 
by letters of request, and thereby ousting intermediate Courts 
of their jurisdiction,) that is an anomaly unknown in the com- 
mon law, and to be established only by special enactment. 

Another general rule is also here to be noticed, viz. that when 
there is a succession of Courts of Error, and it is known that 
one of the parties is resolved at all events to carry his case 
ultimately to the highest tribunal, yet it is considered to be 
incumbent on each inferior Court fully to discuss, and duly to 
deliberate before they give judgment, and not to decide hastily 
as of course pro forma, which a late Lord Chancellor treated 
as highly condemnable and improper, (j)). 


1. From wlint 
Courts and pro- 
ceeding* iu 
England. 

Error from 
< Vnirts of law. 


We will now proceed to consider more particularly from 
what Courts and proceedings a writ of error or appeal is or 
not sustainable, and first, as regards England , and herein, 
1. as respects Courts of Law. We have seen, when consider- 
ing the jurisdiction of the Exchcqttcr Chamber, that writs of 
error to impeach the judgment of that Court must, by the express 
terms of the 1 W. 4, c. 70, s. 8, be returnable in the House of 
Lords, the enactment being, “ from w’hich judgment in error 
no writ of error shall lie or be had, except the same be made 
returnable in the High Court of Parliament.” (r) But notwith- 
standing this act unquestionably extends to all judgments in 
error of the Court of Exchequer Chamber, yet there are still 
cases in which a writ of error lies directly from the King’s 
Bench into the House of Lords, without the intervention of a 


(m) Ante, .=>61), *69; 1 YV. 1, c. 70, 
s. 8. 

(m) 1 Ld. Kaym. 3a; Skin. R. 517; 
Palmer's IV. Lords, 131, 1V7; 5 Bin. 
Com. 410. 

(o) Ante, 497 ; 3 Pl.il. II. 255. 

(p) Per Lord Eldon, Chancellor, in 


House of Lords, pending discussions m 
The King v. Woolf, MS. 

(?) See in general from w hat proceed- 
ing a writ of error returnable: in Parlia- 
ment lies, Palmer's Pr. Lords, 134 to 
151. 

(r) Ante, 568. 
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judgment in the Exchequer Chamber. Thus wher,e there has 
been a judgment in King’s Bench upon a writ of error from an _ 
inferior Court of Record, then a writ of error is still returnable 
directly into the House of Lords, because the 1 W. 4, c. 70, s. 8, 
only applies to judgments of the Courts of King’s Bench, Com- 
mon Picas, and Exchequer, in actions which were originally 
commenced in one of those Courts, and to which the writ of 
error is directed, (s) although on principle there seems to be no 
reason why in the constitution of Courts of Error the propriety 
of all judgments whatsoever should not be inquired into and 
determined in the Exchequer Chamber before the inquiry, 
should be transferred to the House of Lords. So notwith- 
standing the statute 1 W. 4, c. 70, s. 8, if a writ of false 
judgment from the decision of an inferior Court, not of record, 
be returnable in the Common Pleas, and by the decision there 
becomes matter of record, and then a writ of error upon the 
latter judgment be returnable, as it clearly may, in King’s 
Bench, then after judgment there must be a writ of error upon 
such latter judgment, returnable in the House of Lords, with- 
out the intervening tribunal of the Exchequer Chamber. (/) 
So if a judgment of the Cinr/ne Ports be aflirmed or reversed in 
King’s Bench, a writ of error thereupon lies in the House of 
Lords. (w) And upon a judgment of King’s Bench on a writ 
of error from the Petty Bag, it has been supposed that a writ 
of error lies directly after judgment in King’s Bench to the 
Lords. (r) At all events it seems that the legal propriety of the 
decision of the most inferior Courts of Law in England, whe- 
ther of record or not, may ultimately be investigated as matter 
of right in this highest tribunal ; subject nevertheless, as we 
shall presently see, to the necessity for finding hail, and some 
other qualifications introduced only by express enactments. 
But in general the 1 W. 4, c. 70, s. 8, will apply to all judg- 
ments of King’s Bench, Common Pleas, or Exchequer of Picas, 
given in an action commenced there, and require the writ of 
error to be directed first into the Exchequer Chamber, and 
from thence to the Lords. 

It seems scarcely necessary to observe, that a writ of error 
can only be sustained on accqunt of some intrinsic objection 
apparent on the face of the record, as cither in the pleadings (a?) 
or continuances , or the judgment itself, or in respect of objec- 

(s\ Ricketts v. I^ewis, 2 Crompt, 6c J. (u) Palmer’s Pr. Lords, 136. 

11. {v) Id, 133. 

(t) Rol. Ab. 744; Bac. Ab. Error: (i) Palmer’s Pr. Lords, 130; 3 Bla. 

Palmer’s Pr. Lords, J33; and sec Pir- Com. 378. 
ketts v. Lewis, 2 Crompt. & J. 11. 

T T 2 
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v t tions appearing upon a demurrer to evidence , bill of excep * 
IKY, tions, or special verdict, either annexed to or directly forming 
TWrd, p ar t c f the proceedings; and in order to succeed in the 

£obbs? Court of Error, the objection must be of so substantial a na- 

ture as not to be aided either at common law or by any statute 
of amendment or jeofail, {y) The mistatement of the plaintiff’s 
case, or of the ground of the defence in the pleadings, the 
misdirection of the judge on the trial, or the mistaken verdict of 
a jury, can in no case form the subject of objection or inquiry 
in a Court of Error, unless in the instances above pointed out. 
Nor can decisions of the superior Courts upon special cases be 
investigated in a Court of Error, because neither the facts 
therein stated, nor the decision of the Court as respects theiA, 
ever form part of the record or transcript, which is sent to the 
Court of Error; (2) unless in consequence of leave l’escrved for 
that purpose, the facts of the special case be turned, as is the 
technical expression, into a special verdict, for the very purpose 
of taking the opinion of a Court of Error upon their effect. It is 
also an established rule, that a writ of error is not sustainable 
from or in respect of a rule or order, or interlocutory proceed- 
ing of a Court, or of a single judge on a motion or summons 
or otherwise, or relating to the intermediate stages of proceed- 
ings in an action ; (a) nor as regards the rules or practice of 
a Court, or granting or refusing leave to plead double, or 
granting a new trial; the observations of Chief Justice Tindal, 
before noticed, arc a clear exposition of the law on this sub- 
ject.^) 

So no writ of error is sustainable in respect of an award, even 
though made a rule of Court ; nor in any case where by 
actual or supposed legal authority the Court has erroneously 
acted in a summary way ; nor in cases of contempt ; nor in set- 
tlement cases removed into the King’s Bench from the ses- 
sions; nor from decisions under the Annuity Acts, (c) And 
although the Court of King’s Bench, we have seen, may exa- 
mine these and many other proceedings summarily or by certio- 
rari, and decide upon the proceedings of the inferior tribu- 
nal thereby brought before them, yet in these cases, and in all 
those where an inferior Court, as the Court of Requests, has 
been empowered to proceed in’’ a method different from that 
observed in Courts of common law, the propriety of their 
judgment or proceeding cannot be the subject of a writ of 


( 1 /) Lyme Hegi* v. JIcnfcv , 1 Hing. New (n^ P.dmer’a Pr. Lords, 140, 

Cas. £39. * (/>) Ante, 674, 375, and id. 11 .(k). 

( 1 ) 3 fila. Cora. 378; Palmer’® Pr. (c) Palmer’s Pr. Lords, 140. 
Lord®. ISO 
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error, (c) And in the superior Courts, when a judgment is 

arrested, there being no entry of a judgment, “ ideo consi — 

deratum est, &c.” consequently no writ of error lies ; but if 
me decision be incorrect, the plaintiff can only proceed de Lords. 
novo.(rf) It is also established, that when a bill of excep- 
tions is returned to a Court of Error, the counsel arguiug 
m the latter Court is confined entirely to the matter expressly 
excepted to, and cannot argue upon other facts however apparent 
on the face of such bill.(e) Nor will the House of Lords re- 
ceive from the agent of the plaintiff in error, a petition to refer 
to the judges the legal points in the casc.^) The observations 
as regards writs of error in the Exchequer Chamber, are in 
this respect equally applicable to a writ of error returnable in 
the House of Lords. 

With respect to writs of error in fact, as upon the ground 
of the infancy or coverture of the defendant, or of death before 
verdict, it has been the general opinion that they are in no case 
sustainable cither in the Exchequer Chamber or in the House 
of Lords, (g) But it seems questionable whether exceptions 
do not exist, so that such an objection might he advanced upon 
a writ of error, returnable in the House of Lords, (g) and tried 
by transmitting the proceeding as regards the fact to the last 
preceding Court that had jurisdiction to convene and try a fact 
by jury. (//) 

So there are some Courts of Law in England, from which 
no writ of error lies, because another remedy has been afforded, 
as from the Court of the Stannaries of the Duchy of Cornwall, 
for matters touching the Stannaries, there being an appeal to 
the Warden of the Stannaries, and from him to the Privy 
Council of the Prince of Wales, as Duke of Cornwall ; and if 
there be no Prince of Wales, then to the King in Council, (t) 

Secondly, From Courts of Equity. Jn general, from Courts 
of Equity in England, instead of a writ of error, (which issues 
only to remove the proceedings and judgments of Courts of 
Law,) the mode of appeal is by petition for leave to Appeal, and 

(c) 1 Salk. 114,263. As in the in- Pract. K. 11. hy T. Chilly, 330. 

stance of decisions in Courts of Request, • (k) Palmer’s Pract. Lords, 14 2 to 144; 

whose judgment is not founded on formal 139, 149, 131, 132, 134, Rol. Ab. 

pleadings. 746; Corny n’s Rep. 59? ; 3 Ralk. 146. 

(d) Palmer’s Pr. Lords, 141, 142. In Palmer’s Pruc. Lords, 144, Lord 

(c) Lucas v. Xichalh, cited in Wright Hale's Juris. 152, 1 63, is referred to, and 

v. 1'afham, 1 Adol. Kllis’s R. 15; ante , it seems clear that an issue in fact might 
374, note 9, and 577, 578 and sec be joined in tlie Lords, and the record 
Franktand v. M‘Gusty, 1 Kuapp’s Rep. thereupon remitted to ihe next su&ofdi- 
274, S. P. ; post, 602, n.(t). natc Court having jurisdiction to award * 

( /’) Rickets v. Lewis , t Bing. New jury process and try a question of fact. 

Cases, 196. (i) 4 Inst. 230; 3 Bia. C. 77 ; Pah 

(g) Ante, 570 ; and see 1 Archbold’s mcr’s Pract, Lords, 141. 
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by Appeal, thereupon to the House of Lords, (i) And the 
origin, necessity for, and history of which jurisdiction is con- 
cisely stated by Sir William Blackstone. (£) It is said that ap- 
peals to the House of Lords from the Court of Chancery were 
first introduced in A.D# 1581. ( l ) This is the mode of obtain- 
ing an investigation of the decrees and final proceedings of the 
Chancellor, Master of the Rolls, Vice-Chancellor, and equity 
side of the Court of Exchequer, and from all the Courts of 
Equity in England and Wales ; (»*) and Blackstone observes, 
that from decrees of the Chancellor, relating to the commis- 
sioners for the dissolution of chauntries, &c., under the 37 H. 
8, c. 4, as well as for charitable uses, under the statute 43 Eliz. 
c, 4, an appeal to the King in Parliament was always unques- 
tionably allowed. («) 

But no appeal lies to the House of Lords from an order of 
the Chancellor in matters of idiotcy or lunacy , there being, as 
wo have seen, a distinction between the jurisdiction of the 
Court of Chancery and the power of the Chancellor, and in 
these cases the proper course is to appeal to the King in Coun- 
cil ; (o) or, as we huve seen, after the death of the lunatic a bill 
in Chancery must be filed, (p) And it should seem that from 
the decision of the Vice-Chancellor of Lancaster the appeal is 
to the Chancellor of the Duchy Court at Westminster. ( q ) 

So before the recent Bankruptcy Act, 1 & 2 W. 4, c. 56, s. 
37, (r) there was no appeal to the Lords from an order of the 
Chancellor in matters of bankruptcy { {s) but now an appeal to 
the Lords in certain cases is given, (t) But no appeal to the 
Lords is sustainable from the decision of an Ecclesiastical or 
Maritime or Prize Court in England, nor from any Court 
Martial , nor from the decision of any foreign Court, even of 
the British islands of Man, Jersey, Guernsey, Sark or Alder- 
ney, or from the colonies. All appeals from those islands and 
colonies must be to the Privy Council, and from a Court Mar- 
tial to the King in person. («) It should seem also that the 
proceeding appealed from to the Lords must have been a final 
decree or decision, or of that nature, and not merely an order 
or interlocutory proceeding, (r) And where a decree has been 


(») 3 Bio, Com, 454 j Palmer's Prac. 
Lords, 2, * * 

(k) Id. i6. and p. 37. 

(/) Palmer’s Prat*. Lords, §76, In- 
trod. ii. 

(m) Palmer's Prac. Lords; 2 Blu* Com. 
10-1 ) 3 Bla. Com. 454 ; Smith’s Proce- 

• dure hi House of Lords, ?, 109 . 

(n) 3_Bla. Com. 455; Duke’s Chari- 
table Uses, 62. 

(«) Lord's Jouru, 14th Feb. 1726; 3 


P. Wms. 108 ; 6 Brown’s Caa. Pari. 329. 

(j>) Ante ; Grcsrenor v. Drax, 2 Knapp’s 
Rep. 82. 

(q) 5 Ves,7 25 i 1 Venn 442 > Palmer, 
276. 

(r) Ante, 550s 

(s) Palmer’s Prac. Lords, 2, 3. 

(t) Ante, 530. 

(u) Palmer’s Prac. Lords, 3 ; 3 Bla. 
Corn. 68 ; Erskine’s Inst. 54. 

(i) Palmer s Prac, Lords, 4, 5. 
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made, with consent of counsel, It has been considered that like 
a reference and award with such consent, it will be binding and 
cannot be appealed against ;(.r) and it has been doubted whether 
an appeal is sustainable merely in respect of an improper de- 
cree relating to costs. ( //) 


Under the Act of Union, 6 Ann. c. 20, s. 12, writs of 
Error from judgments on the law side of the Court of Exche- 
quer in Scotland may be issued returnable in the House of 
Lords in England, and may be obtained on a certificate of 
pounsel that in his opinion there is real error, and thereupon 
obtaining the attorney-general's fiat, (z) And under the same Act 
of Union an appeal lies from the decision of any Court of Etpiily 
in Scotland. Appeals from judgments or decrees in Scotland 
have, by 48 G. c. 151, been limited to judgments or decrees 
on the whole merits, except only with the leave of the division 
of the judges, pronouncing an interlocutor// judgment or de- 
cree, or where there was a difference of opinion amongst the 
judges thereof, nor shall any appeal be allowed from interlo- 
cutors, or decrees of Lords Ordinary, which have not been re- 
viewed by the judges sitting in the division to which such Lords 
Ordinary belong. The acts 53 G. 3, e. 42; 5f) G. 3, c. 3; 4 
G. \ c. 85, also contain further regulations respecting appeals 
from Scotland to the House of Lords, the operation of which 
will be fully stated, when we examine the whole practice 
in error. («) No appeal lies from the Exchequer in Scot- 
land as a Court of Revenue. (/>) It has been justly suggested 
that it would be desirable that some of the Scotch judges, or 
some distinguished personages who had presided in that cha- 
racter, formed part of the tribunal when the House of Lords 
hear appeals from Scotland ; for it is scarcely necessary to ob- 
serve that those who pronounce judgment on appeal from that 
country should be fully acquainted with its laws, (c) 

Before the Union, writs of error and appeals from the Irish 
Courts to the English House of Lords were the subjects of con- 

(i) Palmer’s Prac. Lords, 3, where see (c) Palmer's Prac. Lords, Introd. xliii. 
conflicting cases. After considerable practice .and frequent 

(i/) Id. b f 6.; 1 Dow's Cas. Pari. 270. explanations of the Scotch laws, i have 
(i) Pulmer’s Prac. Lords, 138, 242 to found them less accessible, and less known 
1 U7 ; Introduction, xliv. to Ivi. or understood by Englishmen, even Inw* 

(tfj See also Palmer’s Prac. Lords, yers, than even the French Code, and yet 
Introd. xliv. to lvi. > those lawsTlnghly deserve study, as replete 

(6) Lord’s Journal, vol. xxxix. 594 ; with smund principle. 

Palmer's Prac. Lords, 4. 
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SKi y - s ^ ra ^ e discussion and hostility. The statute 6 G. 1, c. 5, 
..JS5 — Yl_ t$>ok away the power of the Irish House of Lords as a Court 
of Appeal ; hut that enactment excited so much dissatisfaction, 
Xorj». as derogatory to the Irish independence, that it was found ne- 
cessary to repeal that act by 23 G. 3, c. 28, which took away 
, ' the power of appeal from any Irish Court to the English House 
of Lords. ( d ) But at length the Act of Union, 39 & 40 G. 3, 
c. 67, article 8, (like the Scotch Union Act,) expressly directs 
that writs of error and appeals shall be finally decided by the 
House of Lords of the United Kingdom, except appeals from 
the Instance Court of Admiralty in Ireland, which were di- 
rected to be decided by the Delegates ; (e) and are now to be 
discussed and reported by the Judicial Committee of the Privy 
Council to the King in Council. It is clear therefore that from 
the decisions of the twelve judges in Ireland, as a Court of 
Law, a writ of error is returnable in the House of Lords. (/) 


4thly, In other 
caaes ; and whe- 
ther from any 
other Court out 
of England. 


It seems to be settled that from the judgment or decision of 
no Court out of the United Kingdom can a writ of error or 
petition or appeal in parliament be returnable, but that if there 
be any remedy, it is in the Privy Council, and be now dis- 
cussed before the Judicial Committee. Thus from the Courts 


of the islands of Man, Guernsey, Jersey, Sark and Alderney, 
or in the colonies by settlements in America, Asia or Africa, 
or from tire Courts in the East or West Indies, or from de- 
cisions in maritime or prize causes, no writ of error or appeal 
lies to the House of Lords ; (g) but the proceeding for redress 
can only be by appeal to the King in Council. And though 
it is said that the acts of assembly, establishing Courts of Law 
in the islands of St. Christopher and Nevis, reserve the juris- 
diction of the King's Bench in England ; (It) yet there is no 
instance of the exercise of any appellate jurisdiction either by 
the Court of King’s Bench or the House of Lords. 


3dly, The The Course of Proceeding. The mode of obtaining the in- 

proceedings in terposition of this Supreme Court is by writ of error from a 
"nMn the 8p C° ur * Common Law, and by petition in the nature of an ap~ 
Ifouac of Lords peal from a Court of Equity. The principal differences be- 
m general. tween the two proceedings are} first, that a writ of error can 
only be brought upon a final and definitive judgment, whereas 
an appeal may be brought from an interlocutory order as well 


(S') Palmft'i Prac. Lords, Ivi. to Iviii. 
<i») Jrf. 947, $3t. 

(/) Id. 138. 


(g) hi. 3, 141, Introd. ii. 
()i) Id. ib. * 
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as from a final decree or sentence. The reason for allowfaftg' CHAl*. 1 VV 
which appeals from intermediate orders in equity is stated to ? . 
be that they often decide the merits of a case, and that the 
permitting of an appeal, in an early stage of the proceedings* Lddv*., 
frequently saves the expense, which is often very considerable, 
of prosecuting a suit further. ( i ) Secondly, on writs of 

error the Lords uniformly pronounce the judgment ; and the 
same practice now prevails as regards appeals ; ( k ) though for- 
merly, it is said, they gave directions to the Court below to rec- 
tify, and in what respect its own decisions. (1) It has been ob- 
served, that owing to various causes, but chiefly to the acts of 
Union taking away appeals to the Scotch and Irish House of 
Lords, the number of appeals to the Lords has greatly increased, 
so as to exceed by far the writs of error. 

A writ of error is a writ in the nature of a commission, and Couno of pro- 
whicli issues out of Chancery, at the instance of a party who ^fly^ror'in 
thinks himself aggrieved by an erroneous judgment of a Court awl taw. 
of Law and of Record, authorizing a superior Court to exa- 
mine the proceedings, and thereupon to affirm or reverse the 
judgment according to law. (»/) The statute 10 & 1 1 W. 3, c. 4, 
requires the writ to be issued within twenty years after judg- 
ment signed or entered of record. (a) A writ of error in civil 
cases is a writ of right, though restrained by the regulations 
requiring bail, so as ultimately to secure the satisfaction of the 
sum recovered, with the costs in error. As the subject has a 
right to issue it without any other qualification than such bail 
and limit as to time, there is not, (as in the case of appeals from 
decrees of a Court of Equity ,) any occasion for the bond fide 
opinion of counsel that there is ground of error, and it is only in 
criminal cases that the attorney-general’s fiat is required, and 
though there is a warrant for the writ of error from the crown, 
it is quite of course, (o) The writ having been obtained is 
taken to the proper officer, whose duty it is to allow it, of 
which he gives a certificate, and to prepare a transcript of the 
whole record and proceedings for the Lords. The 6 G. 4, c. 

96, in almost all cases of writs of error upon judgments, 
whether after verdict, or by default or otherwise, in any per- 
sonal action, requires bail to eAter into a recognizance , in sub- 

. As 

({) Palmer, Prac. Lords, 1. statute must be pleaded , R. T. Hard#. 

( k ) Palmer’s Prac* Lords, 276; but see 346. Only Jive years arc allowed for 
ibid p. i. appeal. Palmer’s Prac. Lords, In trod. 

(/) 3 Bla. Com. 56, 57, 454. Ixriii. 

(m) Stra. 607. ( 0 ) Palmer, 180. 

(n) Palmer’s Prac. Lords, 147. The 
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Stance resembling that required by 3 Jac. 1, c. 8, viz. in double 
the sum adjudged to be recovered* conditioned to prosecute 
the writ of error with effect* and to satisfy and pay, if the 
judgment be affirmed, the debt, damages and costs thereby ad- 
judged to be paid, and also all costs and damages to be also 
awarded for the delay of execution, (p) The subsequent prac- 
tice and proceedings in error will hereafter be fully stated, and 
we shall here merely notice a few points which are most impor- 
tant* 

The standing order of 19tli April, 1698, appears to apply to 
writs of error as well as appeals, and directs that no person do 
presume to deliver any printed case to any Lord of the House, 
unless the same be signed by one or more counsel who attended 
at the hearing of the cause in the Court below, or shall be of 
counsel at the hearing in this house, (</) and the printed cases 
are to be delivered to the clerk in parliament, ready to be dis- 
tributed at least four days before the hearing. (r) The order 
of 2d March, 1727, regulates the proceedings on the hearing of 
a writ of error or appeal, and directs that one of the counsel of 
the appellant shall open the ease; then the evidence for die 
appellant shall be read, and then the other counsel for the ap- 
pellant may observe on the evidence ; this closes the appellant’s 
case. Then one of the counsel for the respondent states his 
case, and the evidence is thereupon read, after which the other 
counsel for the respondent may make observations on such evi- 
dence. And one counsel only for the appellant is finally heard 
in reply. (.*) 

The Lords have a right to require the attendance in the 
House of the judges and high officers of the law. (t) They are 
generally sunnnoued to attend the hearing of tor its of error, 
though seldom on appeals, and they usually take some days to 
give their opinions. («) But it is oidy in cases of real difficulty 
that the attendance of the judges is in practice required, for if 
they were constantly in attendance on hearing all the writs of 
error discussed in the House of Lords, the performance of 
their ordinary duties would be materially impeded, (or) The 
judges can, however, merely be required to state their opinions 
upon the existing common law or construction of a statute al- 
ready enacted, and cannot be required to state their opinions 
upon ati equitable question foreign to their department, (y) 
and still less can they be required to answer a speculative pro- 

(p) It U observed that evert the agent’s (5) Palmer* 96. , 

costs of error in parliament frequently (f) Palmer's Prac, Lords, Introd. vi. 
exceed 4001. Palmer's Prac* Lords, (it) Id. p.225. 

atliii. (*) Id. 556* 337 ; Introd. xl, xlii. 

(q) Palmer* 91. (y) Stmblc , ante, 331; and see JBac. 

(r) Order, 12 Jan. 1724. Ab. tit. Habeas Corpus, long note. 
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spective question; and recently the judges declined answering 
a question touching the operation of a proposed 'enactment 
which it had been suggested would interfere with the exclusive 
banking privileges of the Bank of England, (z) When the 
judges are prepared, and at an appointed time, they together 
attend the House, and it seems to have been the proper prac- 
tice that the Chancellor, or some other law lord next in rank 
and experience, should also attend to receive and hear such' 
opinions, so as to be prepared more efficiently to state the re- 
sult to the spiritual and temporal law lords present, who are 
not supposed to be so conversant with legal rules as law lords; 
and on a late occasion the non-attendance of any law lord was 
objected to as irregular and objectionable, and Lord Eldon re- 
ferred to a case in which a Lord Chancellor, after hearing the 
opinions of the twelve judges on a particular point, satisfied 
their lordships that the judges were wrong, and that their 
opinions could not be acted upon, (a) Sometimes on these 
occasions each judge separately states his opinion on each ques- 
tion, but when all the judges arc unanimous, then one judge 
delivers the opinion of the whole. The opinion of the judge is 
not by any means binding on the House of Lords, any more 
than is the opinion of the Court of King's Bench on a case 
stated to them obligatory on the Chancellor ;( h) but the unani- 
mous opinion of the judges will in general influence the result.(c) 
Where, however, a statute 1ms been erroneously construed by 
the ordinary Courts of Law, even in a long series of decisions, 
this is an instance in which peculiarly the House of Lords may 
decide according to the spirit of the enactment, (</) 

The Lords do not confine themselves to any certain rule re- 
specting costs, but give large or small or no costs to the defen- 
dant in error, as they think fit, upon affirming a judgment in his 
favour. They usually give ltX)/., and seldom more than 151 )l., 
although on one occasion they gave 400/. costs upon an affirm- 
ance, (e) and in another case 350/. costs, because there were 
a current of decisions on the point, (f) In all cases, as there is 
no officer of the house to tax the costs, their Lordships them- 
selves always fix the amount, giving around sura. (g) 

(s) la matter tf London and Weft - * 1 Salk. €27; Bishop of London v. Flytche, 
minster Bank, 1 Bing. New Cases, 197. Cum*. Law, -Simony, 2 BJa. Com. 2BO. 
But see several tjuestions stated to tuc fc) Palmer s Prac. Lords, Ifilfod, xl«, 
judges respecting a bill before parliament, 35(3, 357. 
and answered by them in Bacon's Ab. tit. (d) Ibid, 557. 

iJabons Corpus. («) The recognisance on an appeal is 

(а) Sec Report of Lord Eldon's obscr- limited to that sum. 

various and proceeding thereon fully, (/) Sotartc r. Palmer, 1 Bing. New 
Times newspaper, 21 June, A.D* 1334, Cases, 194. 

House of Lords. (g) X'almei's Prac. Lords, 169. 

(б) Ante , 351, 352, and Reeve v. Long, 
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• ’In'pva&iefe/to obtaina writ of error, returnable in Parliament, 
the attorney makes out on a slip of paper what is termed a 
praecipe, or instructions for the writ of error, which is taken 
to the cursitor’s office, where the proper officer makes out the 
writ* and as of course grants a warrant from the crown, (g) 
The writ of error is then taken to the office of the clerk of the 
errors and allowed by him, and he grants a certificate of his 
allowance, which is served upon the attorney for the defendant 
in error, the original allowance being at the same time shown to 
him. 

The obtaining of the allowance of the writ suspends execu- 
tion and all other proceedings on behalf of the defendant in 
error, and such service of the certificate of allowance giving no- 
tice would subject the defendant in error and his attorney to 
a contempt, if he should afterwards attempt to proceed on the 
judgment. The next step is to put in bail, now required in 
almost every case; this must be done within four days from 
the delivery of the writ of error to the clerk of the errors, being 
the time when he should allow the same. To put in bail in 
error instructions are written for the clerk of the errors, stating 
the names, places of abode, and profession of the bail, and the 
named persons enter into a recognizance in error, in double the 
sum adjudged to be recovered by the former judgment, con- 
ditioned for the plaintiff in error prosecuting the writ of error 
with effect, and if judgment be affirmed, to satisfy and pay the 
damages and costs (or debt, damages and costs) recovered, 
together with such costs and damages as shall be awarded by 
occasion of the delay of execution, or else that the bail will do 
it for him. Notice of such bail having been put in should be 
immediately served on the attorney for the defendant in error, 
and unless the bail be excepted or objected to in twenty days 
after such notice, they are to stand allowed. If the bail be ob- 
jected to, then a rule for better bail is obtained by the attorney 
of the defendant in error from the clerk of the errors, and a 
copy of such rule is to be served on the attorney for the plain- 
tiffin error, and then usually the same bail justify, and if they 
satisfactorily swear to their sufficiency, they are allowed, and a 
note for their allowance is to be drawn up, and a copy served 
on the attorney for the defendant in error. 

Thereupon a rule for transcribing the record is to be obtained 
by the attorney for the defendant in error from tlic office of 
the clerk of errors in Serjeants’ Inn, and thereupon the proceed- 
ings in error take place as will hereafter be fully detailed. 


($) Palmer, 180. 
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An Appeal can only be from a decision, although ii may>be CHAP..V. 
founded not only upon a decree, but upon an order absolute , in — — ~ 
which respect appeals in equity differ as we have seen from pro- Houiifo# 
ccedings at law, where there must have been a final judgment^ A) 

If from a decree, then the decree itself must in all cases have The courw of 
been signed by the Chancellor, (i) and although a cause has 
been heard before the Master of the Rolls or Vice-Chancellor, 
or Judges sitting for the Chancellor, yet the decree is consi- 
dered as the Chancellor’s and must be signed by him. (A) 

Front decrees of the Master of the Rolls or Vice-Chancellor, 
there may be an appeal either direct to the House of Lords or 
to the Chancellor, but it is not usual to appeal to the Lords in 
th’c first instance, unless the decree has been signed and en- 
rolled, in which case the appeal may be directly to the Lords, 
and cannot then, it is said, be reheard before the Chancellor.^) 

Of late the Chancellor has frequently recommended an appeal 
direct from the decree of the Master of the Rolls or Vice- 
Chancellor to the Lords; and it seems that such direct appeal 
lies notwithstanding there has been a rehearing by the Master 
of the Rolls, (m) 

Petitions of Appeal arc limited in lime, and must be presented 
within Jive years, and a recognizance in 1-00/. is required for 
securing costs. («) 

i\s respects parties, it is a general rule that an appeal can 
only be brought by a party in the original suit, and that there- 
fore a third person, who has not been such party below, will 
not be allowed to interfere by petition of appeal; (o) but if it 
appear that such a person ought originally to have been made 
a party, the Lords will send the cause back for that pur- 
pose. (p) 

On appeal from decrees or proceedings in equity, whether of 
English, Scotch, or Irish Courts, the House of Lords does not, 
in practice, convene or obtain the assistance of the judges, (q) 
because the judges of the Courts of Law do not assume to be 
practically acquainted with equitable doctrines or rules ; as how- 
ever the Chancellor, Master of the Rolls, or Vice-Chancellor 

(ft) 4 Brown’s Pari, Cases, 367, 366. 24th March, 1725, 

Palmer, 7; ante, 396,5 97. (o) Palmer, 6, Wc have seen that 

(i) 4 Brown’s Pari. C. 198; Palmer, 7. ’intervention is a proceeding in general 

(ft) 3 Bla. C. 453 ; Col. Cas. P. 238 ; confined to the Ecclesiastical Courts, 

Gill* His. Clmn. 190 ; Palmer, 7, ante, ante, 492,493. 

447, *1*18. ( p ) Holle’s Cases in Parliament, 127 ; 

(0 Palmer, 7, 8 ; 3 Bla. C. 454. Palmer, 6, 7. 

(m\ 8 Yes. 566 ; Palmer, 8. ( q ) Per Lord CtmnceJIor Brougham, 

(n) Palmer’s Frac. Lords, Jxviii, 12, ante, 598, note (»). 
j6 ; and see there standing order of I^rds, 
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nay« on 3 case stated, obtain the opinion of the judges of 
a Court of Law, so as to enable them the better to decide upon 
matter of equity, it should seem that if it be expected that on 
hearing an appeal a difficult question of law will arise, then the 
House may require the attendance and opinion of the judges as 
regards that particular question. 

Although on proceedings in the nature of appeal from an 
inferior Court, not of record, as from a conviction of justices 
of the peace to the sessions, or an appeal from a rate, fresh 
evidence is constantly received, and the facts are entirely re-in- 
vestigated ; (r) it is otherwise on appeals from the decrees or 
decisions of Courts of Equity, whether in England or Scotland, 
in which case no new evidence is to be read or insisted upon, (s) 
And in Scotch appeals it is a rule of the House not to hear even 
arguments upon grounds not noticed in the Court below, (t) 
which practice is analogous to that of not hearing points arising 
upon the face of a bill of exceptions, unless they were formally 
raised and tendered to the judge on the trial, (w) But if the 
evidence has been rejected in the Court below, and such rejec- 
tion there expressly objected to, then the same may be discussed 
in the Lords, (v) 

Sir William Blackstone observes, that upon appeals to the 
House of Lords, their lordships gave directions to the Court 
below to rectify its own decree ; but the present practice is 
otherwise : for the lords themselves reverse or vary erroneous 
decrees by their own order, and do not adopt the indelicate 
course attributed to them. It is true, however, that the lords 
may, and sometimes do, give directions to the inferior Court as 
to future proceedings, (x) ' 

As to costs, the House of Lords has, it should seem, a discre- 
tionary jurisdiction, like that of a Court of Equity, so as not to 
be governed merely by the result, and very frequently much 
less than the actual costs are obtained, so as not too much to 
encourage appeals. (?/) And when a judgment or decree is re- 
versed, it is to be recollected that although the defendant in 
error may have been to blame in pressing for or relying upon 
the erroneous decision of the inferior tribunal, yet that tribunal 
principally occasioned the increased expense. It will be ob- 


(r) R. v. Civnmiss toners of Excise, 3 
Maul© <5t Set, 133; R . v. Jeffery, 1 B. & 
C. 651 \ ante, (his volume, 218. 

(*) Palmer, 8 *, 3 131a. C. 453 ; 1 Dow's 
Rep. 324. 

(I) 1 Dow's Rep, 324; 2 Dow, 72; 
Palmer, 8* 


(u) Ante , 593, n. (e). 

(r) Palmer, 8. 

(r) Palmer Prac. L. 27 6 ; but sec 
ibid, page 1, referring (0 3 Blu. Com, 56, 
37, 434. 

(y) Palmer, 171, 
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served that by the terms of the recognizance,’ presently noticed, 
it is limited to <£400. 

The first step is a notice of appeal, (a) next a petition of ap- 
peal, constituting the appeal itself, (a) The order of the 8d 
March, 1G97, requires the appeal to be signed by two counsel 
who have been counsel in the cause below, or shall attend as 
counsel at the bar of the House when the appeal is heard, and 
such counsel must certify that in their judgment there is rea- 
sonable cause of appeal, as thus, “ We humbly 'Certify that in 
our judgment there is reasonable cause of appeal in this 
Case.” (6) And in Scotch appeals the order of 1S12 requires 
a peculiar form of certificate, stating either that leave was given 
by the Division Court pronouncing judgment to appeal, or that 
there was a difference of opinion among the judges of such di- 
vision, pronouncing such interlocutory judgment, (c) It would 
be highly censurable if counsel should certify in favour of an 
appeal without due consideration, and bona fide entertaining the 
opinion that he subscribes ; and on the &‘Jd of March, 1715, 
a counsel was reprimanded on his knees by the House of 
Lords for disobeying the above mentioned order of the lid of 
March, 1697, made to prevent the bringing of frivolous ap- 
peals. ( (l ) 

The appeal having been duly engrossed, is then taken to the 
parliament office, in order that it may be presented, but none 
of the proceedings in the Lords are upon stamped paper or 
parchment. ( e ) 

The petition of appeal must be presented to the House by 
one of the lords. An order of summons to answer is then 
issued, and served upon the respondent, and afterwards an 
affidavit of same is made, and the appellant or his London 
agent, or other person, must, within eight days after his appeal 
has been lodged, enter into a recognizance in ,£'400 conditioned 
for payment of such costs as this Court shall appoint, in case 
the decree appealed from shall be affirmed, and, as required 
by the standing orders of the 17th of July, 1710. (/) It has 
been justly objected, that improvidently there has not been any 
provision requiring the party^entering into the recognizance 


(z) Sec form, Palmer, 16* 

(a) See form, Palmer, 17. 

(if) Palmer, 16, 18. 

(r) Palmer, 18. 

(d) Palmer, Pr. Lords, 276. In Lords* 
Journal, 2d June, 1768, it appears that 


an agent was taken into custody for put- 
ting a counsel *s name to a case, Palmer, 
53. 

(«) Palmer, 24. 

(/) Palmer, 22 to 27. 
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to justify or shew that he is possessed of £400 after payment 
of his own debts ;(g) and the practice seems even more defec- 
tive in this respect than that of the Ecclesiastical Courts, in 
granting letters of administration, in which case we have seen 
that sureties may be required to justify, though not to state the 
particulars of their property. (A) This may suffice for an out- 
line of the proceedings in this high Court of judicature ; the 
full practice will be minutely stated in a distinct chapter closing 
this work. 

r 

— 

(#) Palmer, 28. (h) Ante, 502, 503. 
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ACCIDENTS. 

jurisdiction of Courts of equity in cases of, -108- 

ACCOUNTS. 

jurisdiction of Chancery over, 410. 

ACTIONS. 

injunction to prevent, 414* 

ADJUDICATION OK BANKRUPTCY, 561. 

ADMINISTRATION, LETTERS OF. See - I > rerogative Court . 
proceedings to obtain, 500. 
form of, 501 . 

entering caveat to prevent grant of, 502. 
form of, id. 

obtaining inventory or declaration, id. 
proceedings on caveat. 50:1. 
administration bond, 502. 
sureties to, 502. 

compelling justification of, 50.*? • 
form of affidavit of justification, id. 
observations respecting, 501. 
assignment of administration bond, 505. 
action thereon, id. 

ADMINISTRATION BOND. See “ Administration." 

ADMIRALTY, COURT OF. 
jurisdiction of, 508, 510. 
enactments respecting, 509. 
appeal from, 512. 

1. Jurisdiction in cases of torts, id. 

1 . Suit for a sea battery, id. 

2. For collision of ships, 51.4* 

4. For possession of ship, 516. 

4. For restitution of goods, 517. 

2. In cases of contracts, id. 

1. Between part-owners of a ship, 517. 

2. For mariners’ wages, 520 to 5**6- 

sunmmry power of justices respecting, 526. 

3- Suits for pilotage, id. 

4. On bottomry bonds, id. 

5. For salvage, 528. 

6. Wreck, 531. 

3. When no jurisdiction, 542. • 

not for mortgagee of a ship, id. 
or person claiming title, id* 

4. Course of proceedings in, id. 

1. Form of affidavit to lead a warrant of arrest, 543. 

, 2. Warrant thereon to arrest ship for wages, id. 

3. Summary petition or libel for wages, 534. 

1. Certificate referred to in libel, id. 

2. Like certificate, id. 


vox*, xx 



606 


INDEX 


ADMIRALTY, COURT OF — continued. . 

4. Allegation on behalf of owner in a cause of subtraction of wages, when 

crew Inutinous, &c. 535. 

5. Same in a cause of subtraction of wages, id. 

6. Warrant to arrest ship, id. 

7. Warrant to arrest master for sea battery, id. 

right of registrar of, to attend Judicial Committee of the Privy Council, 587. 

ADULTERY. 

punishable in Ecclesiastical Court, 477. 
proceedings for divorce on account of, 461, 489. 

AFFIDAVIT. 

form of, by sureties to administration, 503. 
to lead warrant for arrest of ship, 533. 

AGREEMENTS. * 

jurisdiction of Courts of Equity, 422. 
specific performance of, when decreed, id. 

ALIMONY. Sec " Ecclesiastical Courts .” 

when Court of Equity no jurisdiction over, 435. 
suits for, in Ecclesiastical Court, 462. 
costs pending suit for, id • 

ANNUITIES. 

summary jurisdiction of King’s Bench over, 329. 

enactments respecting, id. 

jurisdiction of Common Pleas over, 387. 

Exchequer, Court of, not included, 393. 
jurisdiction of Courts of Equity oyer, 431. 

ANNUITY DEEDS. 

extensive jurisdiction of Courts of Equity to cancel, 331. 

APPEAL, COURTS OF. See •« Error, Courts of” 

jurisdiction of Courts of Law in cases of, 308, 312, 330. 

are either summary or formal, 312, 350. 
from inferior Courts, 350. 

jurisdiction of King’s Bench in uppcal cases, 360. 
is either formal, id. 
or summary, id. 
from Archdeacon’s Court, 495. 

Consistory Court, id. 

Court of Peculiars, id. 

Arches Court, 496. 

jurisdiction of Arches Court in cases of, 498. 
from Prerogative Court, 500. 
from Admiralty Court, 502. 
three principal Courts of, 567. 

1. The Exchequer Chamber, 567, 568. Sec €t Exchequer Chamber.” 

2. 1 he Judicial Committee of Privy Council, 567, 573. See “ Pricy 

Council.” 

3. The House of Lords, 567, 585. Sec ** House of Isordt” 

practice on appeals to, 60! . 

ARCHDEACON’S COURT, 
jurisdiction of. 495. 

* uppcal from, id. 

ARCHES COURT, 
jurisdiction of, 496. 
letters of request to, 497. 
form of, 498. 

jurisdiction as a Court of Appeal, id. 
recovery of legacy in, id. 

ARREAR OF WAGES, 
arrest of ship for, 533. 

ARREST. See "Ship” 
of master of ship, 533. 
of ship for arrenr of wages, id. 
forms respecting, id. See '* Forms.” 
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articled clerks. • 

jurisdiction of Courts over, 338, 387, S94. 

ARTICLES OF THE PEACE. 

jurisdiction of King's Bench by exhibiting, 367. 

ASSESSMENTS. 

jurisdiction of King's Bench respecting, 380. 
stating case by sessions, id. 

ASSIGNEES. 

appointment of, 547, 563. 
choice of creditors, 565. 
memorandum of choice of, 566. 

ATTORNIES. 

knowledge of jurisdiction of the Courts essential to, £02. 
process against, and in which Court. 315. 
jurisdiction of Courts over, 338, 387, 394. 
admission of, to practise in Bankrupt Courts, 544. 


AWARDS. 

summary jurisdiction of Court of King’s Bench over, 323. 
recent enactments respecting, id. 
jurisdiction of Common Pleas over, 307. 

of Court of Chancery over, 431. 

BAIL-BONDS. 

summary jurisdiction of King** Bench over, 333. 

of Common Pleas, 307. 


BAILIFFS. 


summary jurisdiction of King's Bench over, 337. 


BANKRUPTCY, ACT OF. 


when concerted, will not sustain fiat, 5.'>9. 


BANKRUPTCY, COURT OF. See " Hcvicw, Court of." 
general observations respecting, 309, 510. 
jurisdiction of^id. 

the substance OTformer bankrupt law continues, 540. 
though practice altered, id . 

formal commission annulled, nndjraf substituted, 541. 
outline of former jurisdiction and practice, 541, 309. 
present ameliorated jurisdiction, 5 H. 

Court of Review, and subdivisions of, 542. Set? “ Court n/." 

issuing London bat, id. 
country one, id. 

analysis of 1 & 2 W.4, c. 56. .542 to 550. 
summary of other enactments, 550. 
substance of 2 A 3 W. 4, c. 114. .551 
rules and orders founded thereon, 551 to 555. 
observations on the recent acts, 555. 
proceedings to obtain and prosecute fiat, 556. 
form of petitioning creditor's affidavit, id. 
affidavit to obtain bat, id. 
petitioning creditor's bond, id. 
of bond to obtain a country fiut, 5 57. 
of petition for a fiat, 558. 
same for country fiat and proceedings, id. 
of town fiat, id. 
the like, more concise, id. 
for country bankruptcy, id. 
the like, more concise, id. 
decisions as to concerted fiat, 559. 
consequences of deceptive desgription in, id. 
proceedings after obtaining fiat, 560. 
private meeting to open fiat, 561. 
proceeding to adjudication, ut. 
preamble to proceedings, id. 
memorial of commissioner being qualified, 562. 
form of oath to witnesses, id. 

deposition of petitioning creditors to the trading end act of bankruptcy, id. 
form of adjudication, id. 
warrant of seizure, id. 


v v 2 
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uppolfttmertV.f'f the two public meetiugt, 563. 

of official assjgnee, id. 
advertisement in Gazette, id. 
fijr$t public sitting, 564* 

memorandum of bankrupt having surrendered, id. 
proorof debt, id. 

form of deposition of debt, 565. 
form of affidavit on which to prove debt, id. 
choice of assignees, 565. 
memorandum of choice of assignees, 566. 
second public sitting, id . 
dividends, id. 
certificate, id. 

BANNS. 

misnomer in publication of, marriage void, 488. 

BASTARD CHILD. 

mother of, punishable in Ecclesiastical Court, 475, 476, 477. 

BILLS OF EXCEPTIONS. 

how to be framed, 577, 578, 505. 

BILLS IN EQUITY. 

to prevent actions by injunction, 414. 
of peace, 416. 

for relief against forfeitures, 417. 

to prevent setting up outstanding terms, id. 

or other legal defence, td. 

for discovery, 419. 

of interpleader, 417. 

for assignment of dower, 450. 

for partition, id. 

for contribution, id. 

to establish a modus, id. 

to marshal assets, 451. 

to compel lord of a manor to hold a court, id. 

for specific performance, 455. 

against trustees, executors, &c. 453, 154. 

when preferable on the equity side of Exchequer to Chancery, 455. 

BLASPHEMY. 

punishable in Ecclesiastical Court, 47 8. 

BOND. 

form of, to obtain a fiat, 557. 

administration bond and proceedings thereon, 502 to 505. 

BOTTOMRY BONDS. 

suits in Admiralty Court for, 556. 

why the last bond usually preferred except as to seamen’s wages, 557, 528. 
BRAWLING. 

ecclesiastical jurisdiction over, 476. 
sentence, for, 477. 

CASE. 

from Court of Equity for opinion of Court of Law, 350. 
right of Equity Courts to send one how qualified, id. 

Privy Council has no Tight to send for opinion, 583. 

CAVEAT. 

entry of, in Prerogative Court to prevent grant of probate or letters of adminis- 
tration, 502. 
form of, 505. 
proceedings thereon, 503. 

CERTIFICATE. See *' Seamen's IFiige*.” 
of due service of mariner, 534. 
of bankrupt bow obtained, 566. 

CERTIORARI. 

jurisdiction of K. B. by writ of, 355. 
general utility of writ of, 353, 369. 

* when it issues, 354, 569. 
when not, id. 
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CERTIORARI— con tinned, 

provisions of 5 W. & M. c. It, respecting, 370. 
other enactments, 376. 

to remove convictions, orders, &c. 374* f 

quere when remedy, if certiorari taken away, 376. 
practice, with respect to, 378. f 
CHANCELLOR. See ** Chancery, Court of.” 
common law jurisdiction of, (05. 
his equitable jurisdiction, 407 to 425. 
his statutory jurisdiction, 425. 
specially delegated jurisdiction of, 426. 
summary of subjects of jurisdiction of, 439. 
how relieved from pressure of business, 441. 

CHANCERY, COURT OF. 

I. Common law jurisdiction of, 308, 405, 406. 

II. Equitable jurisdiction of, 407. 

is principally in cases of, id. 

1. Mistakes and accidents, 408, 409. 

2. Accounts, 410. 

3. Fraud, preventing or relieving against, 411 to 421. 

4. Infants, 421. 

3. Specific performance, 122. 

6. Trustees, legacies and executors, 423. 

III. Statutory jurisdiction of, 425. 

IV. Specially delegated jurisdiction of, 126. 
principal peculiarities in jurisdiction of, id. 
other peculiarities, 428. 

course of proceedings in, 429. 

are formal or summary, id. 

over annuity deeds, 431. 

arbitrations and awards, id. 

against solicitors, 432. 

when he has no jurisdiction, 433. 

not to prevent crimes, id. 

not over marslkge or alimony, 431. 

except in certain cases, 435. 

when not over wills, id. 

not if remedy be at law, 436. 

unless equity jurisdiction concurrent, id. 

when concurrent, which preferable, 137. 

not when matter infra dignitatem, 439. 

summary of equitable jurisdiction of, id. 

Chancellor how relieved from pressure of business. 111. 
appeal from, is to House of Lords, 309. 

JIIASTITY. 

solicitation of, how effectually punished in Ecclesiastical Court, 478. 
CHURCH RATES. 

jurisdiction of Ecclesiastical Court over, 472. 
proceedings for subtraction of, 491. 
form of citation, id. 
of libel, id. 

C IJUCII\V ARDENS. 

jurisdiction of Ecclesiastical Courts over, 473. 

CITATION. 

form of, in Ecclesiastical Court for verbal defamation, 186. 
for subtraction of tithes, 491. 


CIVIL MATTERS. 

jurisdiction of Court of King's Bench over, 325. 


CLAIM. • 

when infra dignitatem. Court of Chancery 


will not interfere, 439* 


CLERGYMAN. 

punishment for assaulting, 477. 

punishment of, for ecclesiastical misconduct, 475, 476. 

COLLISION OF SHIPS. See “ Ships” 

jurisdiction of Court of Admiralty for, 513. 
suits for, 51S, 535. 

preferable to action at law when# 514, 515. 
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COMMISSION. 

to examine witnesses, 346, 421. 
enactments respecting, 346, 347. 

COMMISSIONERS OF BANKRUPTS. See “ Bankruptcy, Court of.” 

appointment of, 542. ... * 

the six London, form the two Subdivision Courts, 544. 

oath and proceedings of, 546. 

appeal from, to Court of Review, 549. 

COMMISSION OF BANKRUPTCY. 

formal commission now annulled and a fiat substituted, 541. 

COMMON PLEAS, COURT OF. 

constitution and jurisdiction of, 362. 
exclusive jurisdiction of, over 
real actions, 332. 
fines aud recoveries, 38 ‘h 
all mixed actions excepting ejectment, id . 
exclusive privilege of the serjeants abolished, 385. 
court now thrown open, id. 
jurisdiction by habeas corpus, 386. 
over awards, 887. 
annuities, id. 

mortgagees and tenants, id. 

bail bonds and replevin bonds, id. 

attomies and officers of Court, id. 

removal of proceedings from inferior Couits, 368. 

has no jurisdiction to issue a mandamus, J89. 

jurisdiction in prohibition, 853, 585. 

not over crimes, 889. 

CONJUGAL RIGHTS. 

suits for restitution of, 160, 437. 

CONSISTORY COURT, 
jurisdiction of, 495. 
appeal from, id. 

CONTEMPTS. 

punishment for, before Privy Council, 579, 382. 
in not appearing, £cc. after citation, 582. 

in Ecclesiastical Court, bcc iJ \ 3 W. 4, c. 93, by mistake omitted in pages 
482, 484, 485 
CONTRIBUTION. 

bills for, between sureties, 808, 420. 

when preferable to proceed iu equity than at law, 303, note (/i). 

CONTRACTS. 

jurisdiction of Court of Admiralty over, 517, ^>8‘2. 

CONVICTIONS. 

removal of, by certiorari, 37 J. 

CORONER’S INQUESTS. 

jurisdiction of King’s Bench over, J7 1. 

COSTS. 4* 

of election petition recoverable summaiily, 310. 
in bankruptcy in discretion of Court of Review, 314. 
of appeal to Privy Council, 580. 
in House of Lords discretionary, 599. 

COUNTRY FIAT, 541. See - Fi.it.” 

COURT OF REVIEW. See •« bankruptcy , Court of 9 '> «• Review, C Tout* of" 
jurisdiction of, 542. 

analysis of 1 2 \V. 4, c. 56, respecting, 542 V> 551. 

rules and orders of, 351 to o53* 

constituted a Court of Law and Equity and of Record, 543. 

COURTS OF LAW. See “ Courts." 

outline of jurisdiction of each Court, 314. 

« is either formal or summary, 312. 
or by appeal, i«I» 
or error, id. 

controul over inferior Courts, 314. 

summary proceedings in, when sustainable, 312 to 314. 
jurisdiction of, in what respects coextensive, 314. 
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COURTS OF LAW — continued. 

exceptions thereto, 314, 3 L 5. 
officers of, rules respecting, 315. 
alteration and extension of jurisdiction of, 319, 3 id. 

recent enactments respecting, id. 
option to sue in, how influenced, 320 to 3*24. 
cannot compel a discovery, 34b. 
how far aids the jurisdiction of other Courts, 350. 
or compels them to act, id. 
or restrains them from acting, id. 

COURTS. See ** Jurisdictimi." 

I. Jurisdiction of the superior Courts in general, 301, 310. 

division of and utility thereof, 80*2. 
necessity for knowledge of practice of each, id. 
judicious choice of, important, 30*2, 320 to 324. 
reasons for divisions of, 304. 
appropriation of business to each, id. 
attempts of, formerly, to extend jurisdiction, 307. 
consequences of wrongfully assuming it, id. 
enumeration of superior Courts in general, 308. 
of Courts of Law, id. 

1. The King’s llencli, id. See ** king's flench." 

2. The Common Pleas, id. See ** Common Pleas." 

3. Kxchequer, id. See “ Exchequer 

of Courts of Equity, id. See " E«/iuCv/,” “ Chancery." 
of Ecclesiastical or Spiritual, id. See ** Ecclesiastical Court.* 9 
of Court of Admiralty, 503. 
of Court of Prize, 538. 
of Court of Dankruptey, 540. 

of Courts of Error and Appeal, 308, Add. S< o 44 Error.** 
enactment of 1 W. I, c. 70, s. 8, respecting, 308. 
of Exchequer Chamber, id. 368. 
of Judicial Committee of Pi ivy Council, 373. 
of House of Lords, 383. 

principal distinction between jurisdiction of each Comt, 310. 

II. Jui isdiction mid practice, of Courts of Law, 31 I. 
outline of the jurisdiction of each Cuuit, id. 

whether formal or summary, 31*2. 
by way of appeal or t rror, id. 
hy controlling inferior Courts, 31*2, 330. 
or in aid of, 330. 

summary proceeding, when sustainable, 31*2. 

Co-extensive jurisdiction of each Court, 314. 
exceptions thereto, 314, 313. 
as to officers ami attornics, 3*3. 
revenue officers, 316. 
officers of Courts of Equity, 317. 
when debt or damages small, 31 8. 
alterations and extension of jurisdiction of, 319. 

recent enactments respecting, .319. 
selection of particular Court, how influenced, 320 to 3*24. 

HI. Jurisdiction of the Court of King’s Bend), 324 • A*e “ King'# Bench 
IV. Of the Connnoii Pleas, 382. See •* Common Pica#.* 9 
V. Of the Exchequer of Pleas, 889. See 41 Exchequer.'* 

VT. Of the Court of Chancery «*ini Chancellor, 405. See " Chancery. 9 * 
VII. Of the Master of the Rolls, 443. See Master of the HoU*” 

VIII. Of the Vice-Chancellor, 416. See '• Vice-Chancellor." 

IX. Of the Equity side of Exchequer, 450. See ** Exchequer." * 

X. Of the Ecclesiastical Courts, 454. See “ Ecclesiastical Court s.* 9 

XI. Of the Court of Admiralty, 508. See 41 Admiralty 99 

XII. Of the Prize Court, 53*. See “ Prize Court." 

XIII. Of the Courts of Bankruptcy, 540. Sec 44 Bankruptcy .** 

XIV. Of the Courts of Error and Appeal, 567. Sec ** Error," ** Appeal ." 

CRIMES. 

Court of Common Pleas has no jurisdiction over, 389. 
nor lias the Exchequer, 403. 
except collaterally, id. 

Court of Chancery exercises no jurisdiction even to prevent, 433. 
CRIMINAL CASES. 

jurisdiction of King’s Bench over, 361 to 367. 
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CRIMINAL CASES — continued . 

Coinraou Pleas l^s no jurisdiction over, 389. 
nor has the Exchequer, 403* 
except collaterally, id . 

Court of Chancery no jurisdiction, 433* 

CRIMINAL INFORMATION. 

jurisdiction of King's .Bench by, 363. 

CROWN PROPERTY. 

equity side of Exchequer lias exclusive jurisdiction in cases relating to, 453# 
CRUELTY. 

divorce on account of, 489, 4(51. 
proceedings for, 489. 

CUSTOMS. 

jurisdiction of Exchequer over, 401. 

DEBT. 

when no remedy in superior Court, 318. 

when small. Courts of Equity refuse to interfere, 439. 

proof of, to obtain fiat, 555, 564. 

forms of uttidavit, 556. Sec ** Forme.'* 
of proof of, 565. See “ forms.” 

DECREES. 

of privy council, enrolment of, 581. 
how enforced, id . 

DEFAMATION. 

suits for, in Ecclesiastical Courts, when verbal only and imputing spiritual o Hence, 
467 to 472. 
form of citation, 406. 
of libel, 487. 

DEFAMATORY WORDS. 

proceedings in suit for, in Ecclesiastical Courts, 486. 
form of citation for, id . 
of libel for, 487. 

DIOCESAN COURT, 495. 
jurisdiction of, id. 
appeal from, ul. 
recovery of legacies in, 498. 

DISCOVERY. 

Courts of Law runuot compel , 348. 

except on summary proceedings, 349. 

Court of Equity may, 348, 349, 419. 

DIVIDENDS. 

when to be made, 566. 

DIVORCE. See " Ecclesiastical Courts .” 

suits for, on uceount of cruelty or adultery, 461, 489. 

costs of, pending suit for, paid by husband, 462. 

letters of request for instituting suit for in Arches Court, 498. 

DOCUMENTS. 

production of, before privy council, how enforced, 578, 582. 

DOWER. 

bills for assignment of, 420. 

DRUNKENNESS. 

punishable in Ecclesiastical Court, 47 7. 

ECCLESIASTICAL COURTS. 

f eueral observations respecting, 454. 

• Subjects of Ecclesiastical Jurisdiction, 308, £55. 

Fim, When they have jurisdiction, 455. 

I. Over pri rate injuries, id. 

jurisdiction is local os to person, 456; and see 2 6c 3 W. 4, c. 93, 
should huve been in pages 482, 484, 485 
1. Causes, pecuniary, 456. 

for tithes, 456, 490, 491. 
ecclesiastical dues, 457. 
spoliation, or ccclosiostlcul waste, id* 

2. Mairimoiml causes, 458. 
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ECCLESIASTICAL COU RTS— dbntinued, 

jactitation of marriage, 459* 
nullity of marriage, 469 — 488* 
restitution of conjugal rights, 460 — 487* 
divorces for cruelty or adultery, 461. 
alimony, 462. 
costs pending suits, id. 

3. Testamentary causes, 464. 

legacies, 466, 498, 

4. Defamation, 467 to 472, 486. 

5. Disturbance of pews, 472. 

II. Over public matters and olfenccs, 472. 

1. Church rates, 472, 491. 

2. Grammar schools, 475. 

3. Ecclesiasticui officers, id. 

1. Churchwardens, id. 

2. Ministers, &c. id. 

4. Ecclesiastical offences, id. 

brawling, &c. 476. 
solicitation of chastity, id. 

5. Limitation of suits in, 478. 

6. When this Court preferable, id. 

Secondly, Where they have no jurisdiction, id. 

Thirdly , Course of proceeding in, 4ttl. 

I. Plenary causes enumerated, 481, 482. 

parties thereto, 482. 
process in, id. 

form of citation, 491. 

process to compel appearance to citation, &c.» sec 8 W. 4, c. 93, 
omitted by mistake in page 482. 
libel, 482. 

form of, 491. 
answer in, 482, 
witnesses in, 483. 
sentence in, id. 
practical proceedings in, 186. 

for defamatory words, 186, 167 to 472. 
form of citation for, -186. 

form of libel in Consistory Court of I^mdoii tor, 487. 
for restitution of conjtigul rights, 187, lot), 
for nullity of marriage, 488, 459. 
fora divorce, 489. 
for subtraction of tithes, 490, 456. 

appeal therein from Diocesan to Arches Court, 490. 
form of citation, 491. 
form of libel, id. 

for subtraction of church rates, 491, 472. 
contempts of Ecclesiastical Court by non appearances, &c, sec 2 5c 3 
W. 4, c. 93, omitted by mUtukc in pages 482, 484, 486. 

II. Right of intervention in, 492. 

II. Of the several Ecclesiastical Courts, 494. 
in genera), id. 

1. Archdcacou’s Court, 495. 

2. Consistory Court, id. 

3. Court of Peculiars, id. 

4. Arches Court, 496. 

jurisdiction of, under letters of request, 497. 
form of, id. 

a3 a Court of Appeal, 498. 

mode of recovering a legacy in, 498, 466. 

5. Prerogative Court, 50f. * 

proceedings to obtain probate or letters of administration, id# 
form of probate, 501. 

of letters of administration, 500. 
entering caveat, 502. 

form of caveat, id. 
obtaining inventory, id. 
of administration bond, id. 
proceedings on caveat, 503. 
contesting validity of will, id. 
observations relating to, 504. 
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ECCLESIASTICAL COURTS— continued. • 

application far assignment of bond, 605* 
action thereon, id. 

6. Court of Faculties, id. 

ECCLESIASTICAL DUES, 
suits for, 457. 

ECCLESIASTICAL OFFENCE, 
jurisdiction of Courts over, 475 

ECCLESIASTICAL OFFICERS, 
jurisdiction of Court over, 475 

ECCLESIASTICAL WASTE, 
suits for, 457. 

ELECTION PETITIONS. 

costs of, recovered summarily, 340 

certificate of Speaker of House of Commons conclusive as to amount, 341 
operates as a warrant of attorney, id. 

EQUITY, COURTS OF, (See “ Chancery ” 44 Exchequer," 44 Master of the Rolls / 
44 Vice Chancellor.”) 
jurisdiction of Courts of, 303 
officers in Courts of, 317 

extensive privileges in favour of, id. 
may send case for opinion of Courts of law, 350 
or direct an issue to he tried there, 352 
of Courts of equity in general, 403 to 405 
jurisdiction and proceed ings generally the same, 443 
appeal from, 303, 593 

ERROR, COURTS OF. See " Appeal, Courts of” 
jurisdiction and enumeration of, 303, 309, 567 
recent enact ments respecting, 308 
practice in cases of, materially altered, 568 

jurisdiction of K. 11. in cases of, from inferior Courts, 350, 360 
writ of error from inferior Court is not returnable in Common Pleas, 388. 
doubted whether error in fact examinable in Exchequer Chamber or House of 
Lords, 572, 592 
three principal Courts of, 567 

1. Exchequer Chamber, 567, 563. See 44 Exchequer Chamber ” 

from what Courts, 567 

enactments of 1 W. 4, c. 70, s. 8, 568 

review of former law, 568 to 574 

2. Judicial Committee of Privy Council, 675. See •* Privy Council*” 

jurisdiction of, 573 

enactments of, 3 & 4 \V. 4, c. 41, 573 to 582 
orders in council, 582, 583 

3. House of Lords, 585. Sec “ House of Lords.” 

jurisdiction of, 585 

from what Courts error sustainable, 689 to 597 
course of proceedings in, 597 
practice on appeals, 601 

ERROR, writ of, 

removal unto K. 13. by, 374 

course of proceedings in the House of Lords, 597 

EXCHEQUER CHAMBER, COURT OF. 
jurisdiction of, 308, 567 
error from, 309 
how constituted, 568, 569 

Is merely a Court of erro^from Superior Law Courts, 567 
enactments of 1 W. 4, c. 70, respecting, 568 
previous practice in cases of error altered, id. 
in what cases error lies in, 570, 571 
practice in cases of, id. 

cannot investigate the merits upon matter of fact, 571 

when error does not lie to, 570, 571 

will not inquire into practice of Courts below, 572 

or discuss facts in a bill of exceptions, unless objection expressly raised before the 
judge, and stated in the bill of exceptions, 577, 578,592 
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EXCHEQUER OF PLEAS, COUR'f OF. 

jurisdiction of, co-extensive with other Uw Courts iti pfmMffSaetkm> y 514 
exceptions as respects its officers, &c. 315 
peculiar jurisdiction in revenue cases, 316 
revenue and Law Courts of, 389 
the Exchequer of Pleas, 390 

when jurisdiction exclusive, 392 
no jurisdiction in real or mixed actions, 392 
excepting ejectment, id. 
in cases of feigned issues, id, 
summary jurisdiction of, 393 
by habeas corpus, id. 
over warrants of attorney, id, 
over its own officers and atturnics, 394 
practice in outlawry, id, 
in quo warranto, 393 
in prohibition, 396 

removal of civil suits from inferior Courts, id. 
proceedings on recognizances, id. 
on newspaper recognizances, 598 
over writs of extent in aid, 398 
in recovery of legacy duties, 399 
or taxes, 400 

or customs duties, &cc. 401 

jurisdiction exclusive in informations in cases of seizure, id, 
and petitions of right, 402 
crown practice in, id. 

no jurisdiction over criminal matters, 403 
except collaterally, id. 

EXCHEQUER, EQUITY SIDE OF COURT OF, 430 
jurisdiction and practice of, 430 
formerly a mere Revenue Court, id. 
advantages of filing a bill in equity in, 432 
jurisdiction in tithe cases, id. 
in parochial mutters, 433 
may issue writ of uc exeat, id. 
its exclusive jurisdiction, id. 

in cases relating to Crown propci ty, id. 
and superstitious uses, id. 

E X EC l i TORS . See 4 • Ketdcuast ical ( 'au 1 1 s. ” 

jurisdiction of Courts of Equity over, 4 23, 424 

EXECUTRIX. 

form of probate to, 501 

EXTENT, WHIT OF. 

proceedings in Exchequer by, 398 

FACT, ERROR IN. 

no writ of error for, lies to Exchequer Chamber or House of Lords, 570 
doubted whether there are not exceptions, 592 

FACULTIES, COURT OF. 
jutisdiction of, 507 

FEIGNED ISSUE, 
trial of, 352, 579 
trial of, in Exchequer, 392 
or K. 13. 352 

in Privy Council, 579, 580 

FIAT. See “ Bankruptcy , Caurt of.** 
issuing of London fiat, 34b 
of country fiat, 5 12 • 

analysis of 1 & 2 W. 4, c. 56, 542 to 550 
other enactments respecting, 550, 551 
rules and orders, 551 

present course of proceeding to obtain fiat, 553 

forms of proceedings, 556 to 558. See ** Perms,** 
decisions as to concerted fiat, 559 
consequences of defective description in, 559 
proceedings after obtaining fiat, 560 
private meeting to open fiat 561 
advertisement of, in Gazette, 563 



FINES AND RECOVERIES 

exclusive jurisdiction of C. P. over, 38S. 
recent enactments respecting, t 

FLOTSAM. * > 

jurisdiction of Court of Admiralty over, &X1 • 

FORFEITURES. 

bills for relief against, 417. 

FORMS. 

of citation in suit for defamation, 486. 
of libel for defamation, 487. 
of citation for subtraction of tithe, 491. 
of libel for same, id. 

of letters of request for instituting suit for divorce, 498. 

of probate of a will, 501. 

of letters of administration, id. 

of affidavit of sureties justifying under, 503. 

of affidavit to lead warrant of arrest of ship for mariner's wages, oJ^. 
of warrant thereon, id 

of summary petition or libel for wages, 534. 
of certificate annexed to same, 514 
of another like certificate, id, 

of allegation on behalf of owner of ship m a cause of subtraction of wages shew 
ing mutinous behaviour, &c. oS5 . 
of like allegation, id, 

of warrant to arrest ship for salvage, ul. 

of warrant to arrest master of ship for a sea b ittery, id, 

of petitioning creditor s affidavit on which to petition for fiat, 530. 

of affidavit to obtain country fiat, id. 

of petitioning creditor's bond, id, 

of bond to obtain country fiat, 5o7 

of petition for London hat, 038 . 

of petition for country fiat, ul, 

qf fiat in town bankruptcy, id, 

like, more concise, id 

of country fiat, id, 

like, more concise, id. 

of memorandum of commissioner b iviug qualified 562. 

of oath to commissioners, id 

of adjudication, id 

of proof of debt by creditor, 56o 

of affidavit on which to prove debt, id. 

of memorandum of choice of assignees and their acceptance of oflice, 5t>6 
FORNICATION 

punishable in Ecclesiastical Court, 17 7. 

FRAUDS 

jurisdiction of Chancellor in cases of, 411 to ilo. 
either to prevent or redress, 411. 

GAZETTE. 

advertisement of fiat in, 563. 

GENERAL RULES. 

power of Court of Review to make, 54a, 1. 

GOODS. 

suit for restitution of, when illegally taken, 317. 

GRAMMAR SCHOOLS. 

jurisdiction of Ecclesiastical Courts over# 47a. 

HABEAS CORPUS. * 

jurisdiction of Court of K. B. by, 327. 

of C. P , by, 386 
of Exch. by, 393. 

HOUSE OF LORDS, 
jurisdiction of, 585. 
its appellate jurisdiction. Id* 

1. General observations respecting it, id. 
is the highest Court of appeal 586. 
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HOUSE OF LORDS — continued. 

bow constituted, 586, 587. * 
defective state of, id. 

1 . From Courts in England, 590* 

1. Of Law, 59<V ' 

f* Of Equity, 593. 

9. From Courts in- Scotland, 595. 

S. From Courts in Ireland, id. 

<s t» ii*- ^ ot f 1 * 0111 islaa 4* or other foreign Courts, 596. 

S. Practice and course of proceedihgs in, 596 to 604. 

HYPOTHECATION. 

jurisdiction of Court of Admiralty in cases of, 526, 527. 
INCEST. 

nullity of marriage on account of, 489. 
proceedings in suit on account of, id. » 

INDICTMENT. 

original jurisdiction of King’s Bench by, 362, 363. 
removal of, from inferior Courts, 368. 


INFANTS. 

jurisdiction of Courts of Equity over interests of, 421. 

INFERIOR COURTS. 

no writ of error from, returnable in C. P., 338 

jurisdiction of superior Courts on appeal from, 312, 350, 351. 

how controlled, 312,350. 

when aided, 350, 353. 

appeal from decisions of, 312, 350, 351. 

removal of indictments from, 368, 388, 396. 

of judgments by writ of error, 374, 388, 396. 

INJUNCTION. See *« Chancery, Court of." 

jurisdiction of Courtsof Equity by, to prevent injuries in general, 114. 
to prevent actions or proceedings ut law, id. 
or setting up outstanding term, 417. 
or other legal but unjust defences, id. 

when Equity side of Exchequer the preferable Court, 152. 

INJURY. 

prohibition from K. B. to prevent, 358. 

INSTANCE COURT, 508. See " Admiralty, Court of." 

INTERPLEADER ACT. 

jurisdiction of King’s Bench under, 341. 
operation of act. ui. 
as regards sheriffs, id. 
in other cases, 343 to 346. 

jurisdiction of Courts of Equity independently of statute, 417. 
INTERPLEADER, BILL OF. 

jurisdiction of Court of Equity by, id. 

of Court of King’s Bench, 341 to 340. 

INTERROGATORIES. 

examination of witnesses on, 346, 421. 
power formerly only in Court of Equity, 346. 
now extended to Courts of Law, id. 
enactments respecting, id. 
decisions thereon, id. 

INTERVENTION, RIGHT OF. 

by third party, in Ecclesiastical Suits, 492. 
the like, in Mayor’s Cotlrt, id. note (y). 
but unknown in Courts of L and Equity, id. 

INTESTATE. 

form of letters of administration to widow of, 501. 

IRELAND, COURTS OF. 

writ of error or appeal from, to House of Lords, 595. 
except from Instance Court of Admiralty, 596. 

then to Judicial Committee of Privy Council, id* 

ISSUE. 

power of Courts of Equity to direct trial of, 352. 
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ISSU continued. « 

pdwer of Privy Council to direct trial of, 579* 

Court of Review# to direct trial of, 547, 549. 

JACTITATION OF MARRIAGE. 

suite for, in Ecclesiastical Court, when or not sustainable, 459, 486. 


JETSAM. 

jurisdiction of Court of Admiralty over, 511. 

JUDICIAL COMMITTEE OF PRIVY COUNCIL, 573. See “ Pi ivy Conner 
JUDGMENT. 

in criminal cases, when now given at trial, 366. 

J URISDICTfON. See “ Court*.” 

I. Of the Courts in general, 301. 

division of, and general utility, 301 , 302. 
reasons for division, and distinct jurisdiction of, 304. 
knowledge of the jurisdiction of each Court essential, 302. 
attempts of Courts to extend, how controlled, 307. 
consequences of wrongfully assuming it, id. 

principal distinctions between the jurisdiction of each Court, 310. 
where debt or damages are email, 318. 

II. Outline of the jurisdiction of each Court, 311 to 324. 

III. Jurisdiction and practice of the Court of King’s Bench, 324 to 382. See 

*• A mg’s Bench.” 

IV. Of the Common Pleas, 382 to 389. See 9i Common Pleas," 

V. Of the Exchequer of Pleas, 389 to 403. See “ Exchequer .** 

VI. Of Court of Chancery and Chancellor, 405 to 443. See i€ Chancet y 99 and 
" Chancellor ” 

VII. Of the Master of the Rolls, 413 to 445. See ta Master of the Rolls .' 9 

VIII. Of the V ice-Cliancellor, 446 to 450. See “ Vice- Chancellor , 9 9 
IV. Of the Equity side of Exchequer, 450 to 454. See Ex chequer . 9 * 

X. Of Ecclesiastical Courts, 154 to 508. See “ 'Ecclesiastical Corn ts." 

XI. Of the Court of Admiralty, 508 to 538. See w Admit alty /* 

XII. Of the Prize Court, 530 to 540 . See f * Pnzc Court." 

XIII. Of the Court of Bankruptcy, 540. See " Bankruptcy 

XIV. Of Courts of Etrot and Apjteal, 567 to 604. See * ‘ Error 99 and ** Appeal/ 9 

1 . Court of Exchequer Chamber, 668 to 57 J. See €§ Exchequer Chamber . ’ 

2 . Judicial Committee of the Privy Council, a7J to o 85 . See 41 Pmu 

Council 

3. Ihe House of Lords, 58o to 604. See “ House of Lords/ 9 


JUSTICES OF PEACE. See « Ccitioraii/ 9 
jurisdiction a«* to seamen's wages, 526. 

salvage, 528. 

KING’S BENCH, COURT OF, 324. 

jurisdiction and general practice of, 308, 324 to 382. 

I. Over Civil matters, 325 to 362. 

1. Pot mat Act ions . 

1 . Personal actions, 3 25. 

2. Only one mixed action, ejectment, 326. 

3. Not over real actions, id. 

2. •Summary jurisdiction, id. 

as by habeas corpus, 3^7. 

over awards, 328. 

over annuities 329. 

mortgage deeds, 331. 

bail-bonds and replevin-bonds, 333. 

warrants of attorney, 333 to 337. 

over the different oiheers of the Court, id. 

attorneys and ai tided clerks, 338. 

over costs of election petitions, 340. 

3. In furtherance of its oim jurisdiction, 341.* 

under Interpleader Act, 1 8 c 2 W. 4, c. 08 , s. 6 , 341. 

relief to sheriffs, id. 

relief at law in other cases, 343. 

under Commission and Interrogatory Act, 1 YV. 4, c. 22, 346. 
when or not may compel a discovery, 348. 
only on summary proceedings, 349. 

summary proceedings to prevent abuse of the authority of the Court, id. 
or other vexatious proceedings, id. 

4 4, In aid of ru it jurisdiction of other Courts, as, 

by compelling them to act, 350. 
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KING’S BENCH, COURT 0¥-contbmed. 

restraining them from acting, 550, S51. 
on appeal from their decision, id. 
answering a case from Court of Equity, 350. 
or trying an issue from such Court, 35$. 
in aid of inferior Courts, 353. 

general utility of writ of certiorari into Ring's Bench, id. 
controul over, by mandamus, 354. 
by prohibition, 355. See « Prohibition ” 
as a Court of Appeal, 360. 

1. Formally , as by a writ of error or false judgment, id. 

$. Summarily , as between landlord and tenant, Ac, 361. 

3. As a Court of Appeal in other cases. Id. 

H. Over criminal and public matters, S62. 
in general, id. 
by indictment, 363. 
by criminal information, id. 

alteration of practice in giving judgment immediately after trial, 366. 
by articles of the peace, 367. 
by quo warranto, id. 
as a Court of Appeal, 368. 

by removal of indictments, Ac. from inferior Conrts, id. 
by writ of error, 37 I. 

by certiorari to remove convictions, &c, id. 

or coroners' inquests, id. 
quaere remedy when certiorari taken away, 376. 
regulation of certiorari to remove convictions, Ac. id. 
enactments respecting, 576, n, 
practice, 378. 

by removal of proceedings before Commissioners of Sewers, 379. 
upon cases stated by Courts of Session, 380. 
either upon poor rates, 382. 
or other assessments, id. 
from orders of removal, 38$, 383. 

LANDLORD AND TENANT. 

appeal from justices’ decision, .361. 

LEGACIES. See 4 * Ecclesiastical Court.*' 

jurisdiction of Courts of Equity over, 424, 436, 466. 

of Ecclesiastical Courts, 466, 498. 
recovery of, in Arches Court, id. 
wife to sue separately for, there, 467. 

LEGACY DUTIES. 

recovery of, in Exchequer, 398. 

LEGATEES, See 44 Ecclesiastical Courts /* and ” legacies'* 
jurisdiction of Courts of Equity over, 421, 436, 466, 498. 

Ecclesiastical Courts over, 46o, 498. 

LETTERS OF ADMINISTRATION, 500. Sec " Prerogative Court/* 44 Adminis- 
tration , letters of/* 

LETTERS OF REQUEST. 

jurisdiction of Arches Court under, 497. 
form of, 498. 
practice as to, 497. 

LEWDNESS. 

punishable in Ecclesiastical Court, 477 . 

LIBEL. 

form of, for defamation, 487. 

for subtraction of tithes, 491. 
for arrear of seamen's wages, 534. 

LIGAN. • 

jurisdiction of Court of Admiralty over, 511. 

LIMITATION. 

of suits in Ecclesiastical Court, 476. 
of Appeals, 578. 

of writs of eiror twenty years, 597. 

LONDON FIAT. See "Bankruptcy/* 44 Fiat/* 
issuing of, 541 • 

balloting of commissioner for, 546. 
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LORD OF A MANOR. 

MI to compel him to hold a Court, 421, 
mandamus usually preferred, 421, vol. i, 792, 794. 

Bill in equity against loV*d when hied, 421, 

LORDS, HOUSE OF. See “ House of Lords.** 

* jurisdiction of, 58 d to 604, 

LOST DEEDS. 

jurisdiction of Chancellor in cases of, 408. 

MANDAMUS^ 

jurisdiction of King’s Bench by writ of, 334. Vol. i. 792 to 794. 

has exclusive jurisdiction, id. 

extension of lcroedies by, suggested, 354. 

MARINER’S WAGES, 520. See t€ Admiralty , Court of.** 

MARRIAGES Sec “ T cclesiastical Courts ** 

when Court of Equity has no jurisdiction over, 434. 
suits for matnmomaicauses, 458. 
for jactitation of, 459. 
nullity of, id. 

restitution of conjugal rights, 460 

divorces, 461. 

alimony, 462 

costs pending suit, id. 

MARSHALLING ASSETS, 421. 
bill for, id 

MASTER Ot THE ROLT S, COURT OF. 
jurisdiction of, 443 to 446 

settled by 3 G. 2, c. 30, 441. 

MINISTERS. 

jurisdiction of Ecclesiastical Courts over, 475. 

MISTAKE. 

jurisdiction of Chancellor in remedying, 408. 

MIXED ACTIONS. 

jurisdiction of Court of King’s Bench over, 326 

must be brought in Copimon Pleas excepting only ejectment and quare impedit 
by the King, 326, 383 
Exchequer has no jurisdiction over, 392. 
except ejectment, td 
MODUS. 

bill to establish, 420. 

when existence of admitted arrear is recoveiable in Ecclesiastical Court, 4>6 
composition, arrtarof, recoverable in Ecclesiastic il Court, 456, 7 — 490, 491, n (x) 

MORTGAGE DEEDS. 

jurisdiction of King’s Bench over, 331 

of Common Pleas over, j87. 
enactments respecting, >31, 332 

MORTGAGEE OF A SHIP. 

when Admiralty Court will not interfeie in favour of, 532 

MU1 INOUS CONDUCT Sc«. “ Seamen's Wages * 
allegation of master shewing, 535 

NE EXEAT REGNO 

Court of Exchequer may grant orders in nature of writ of, 453. 

NEWSPAPERS. 

proceedings in Exchequer on recognizances, 398. % 

NULLIT\ OF MARRIAGE. See •* Ecclesiastical Courts.** 
suits for, 458, 459, 488, 489. 

OFFICERS. 

summary jurisdiction of Courts over, 338, 387. 

OFFtCIAL ASSIGNEE 

appointment of, 547, 56S. 
property of bankrupt vests m, 547 
hofe balloted* for, 548. 
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ORDERS 

removal of, by certiorari, 374. 

OU1LAWRY. 

jurisdiction of Exchequer in cases of, o94. 

OU1SJTANDING TERM 

injunction to prevent setting up of, 117. 

PARLIAMENT 

jurisdiction in cases of appeal, 309. 

election petitions, summary proceeding for costs of, 340, 341. 

PARTITION 

bills for, between joint tenants, 420. 
writ of, abolished at law, id. 

PART-OWNERS 

jurisdiction of Court ot Admiralty between, 6 17. 

PEACI, BILLS OF. 

jurisdiction of Court of Equity by, lib. 

PLCULIARS, COURT OT. 

jurisdiction of, 495 
appeal from, 496. 

PERJURY 

punishment for, before Pnvj Council, o7 9, o8J. 
PEIIUON. 

form of, to obt nil fiat, 5 >8. 

in country bankruptcy, id 
in town b inki uptcy , id 

PI 111 IOMNO CRT DirOR. 

proceedings before eommissioiit rs, 5 lb 
forms of 'llTidavits to obt nil ti it, oaO 
form of bond, id 

PL 1 1 1 ION OT RIG1H. 

trill of, in Exchequer, lOJ 

PEWS 

disturbance of 172. 

suit in EccIcm istical Court for, i t 

PILOTAGE 

suits for, ill Admiralty Court, o2b. 

PLENARY CAUSES, 181. See * EccZc5i<n!«<d 
POOR RATL 

jurisdiction of King s Bench respecting, 3U0 
ease from sessions, id. 

POSSESSION. 

of a ship, suit for, 516. 

PREROGATIVE COURf 
jurisdiction of, oOO 
ippeal from, id 
obtaining probate in, id. 
or letters of administration, id. 
form of probate, 501 
forms of letters of administration, id 
entering caveat in, 502. 
form of caveat, i d 

obtaining inventory or declaration, id. 
administration bonds, id. # 

sureties to bond, id. 

justification of, id, 
affidavit of, 503 

observations relating to suits in, 50% 
application for assignment of bond, 505. 
action thereon, id. 

PRESENTMENT. 

removal of, into King's Bench, 369. 

VOL. II. 


x t 
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PRIVATE INJURIES. 

jurisdiction of Ecclesiastical Courts over, 455. 

PRIVY COUNCIL. Judicial Committee of. 
jurisdiction of, in appeal cases, 309. 
appeal from Admiralty to, 512. 

Court of, how constituted, 573, 574. 

enactment in 3 & 4 W. 4, c. 41 , respecting, 573 to 58 f . 

from what Courts appeal lies to, 576. 

in what cases appeal lies, 577. 

time of appealing to, 578. 

mode of convening witnesses before, 579. 

of production of documents, id. 

punishment for contempts, id. 582. 

for perjury of witnesses, id. 

mode of examining witnesses, 579. 

re-examination of, id. 
power to direct feigned issue, id. 
trial of same, 580. 

directions as to witnesses and evidence, id. 
observations thereon, id. 
power over costs of appeal, id. 
decrees of, to be enrolled and copies taken, 581. 
decrees on appeals from abroad, how enforced, id. 
power to punish for contempts, &c. 582. 
power of king to appoint registrar, id. 
right of registrar of Court of Admiralty to attend, id. 
regulations in treaties preserved, id. 
orders in council of, id. 583. 
other matters relating to, 583. 
course of proceedings in, 584. 

PRIZE COURT. 

jurisdiction of, 538, 539. 

PROBATE. See “ Prerogative Court.” 
proceedings to obtain, 500. 
form of, 501. 

entering caveat to prevent grant of, 502. 
proceedings thereon. 503. 
contesting validity of will, ut. 
observations relating to, 504. 

PROHIBITION. 

jurisdiction of King’s Bench by writ of, 355. 
other Courts may issue it, id. 
when it issues, 355 to 360. 
how and to whom directed, 356 to 357. 
enactments of 1 W- 4, c. 21, lespecting, 356. 
to prevent injury, suggested extension of, 858. 
jurisdiction of Common Pleas by, 388. 

of Exchequer by, 396. 

QUO WARRANTO. 

jurisdiction of King’s Bench by, 367. 

of Exchequer by, 395. 

REAL ACTIONS. 

Court of King’s Bench has no *vriginal jurisdiction over, 3 26. 
unless at the suit of the king, id. 
jurisdiction of Common Picas over, 382. 

Exchequer has no jurisdiction over, 392. 

RECOGNIZANCES. 

proceedings on, in Exchequer, 396. 
in eases of newspapers, 398. 

REGISTRARS. 

appointment of, 544. 

M J udic^i Committee of Privy Council, how appointed, 582. 
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RELIEF. 

against forfeitures, bills for, 417. 

when damages small. Court of Equity will not interfere, 439. 
REMOVAL. 

cases respecting orders of, from sessions, 380. 
jurisdiction of King’s Bench over, 380. 

REPLEVIN BONDS. 

summary jurisdiction of King’s Bench over, 333. 

of Common Pleas over, 387. 

REQUESTS, LETTERS OF, 497, 498. Sec 11 Letters of Request**’ 
RESTITUTION. 

of conjugal rights, proceedings for, 487. 

REVENUE, COURT OF, 398. See “ Exchequer, Court o/V 

REVENUE OFFICERS. 

jurisdiction of Court of Exchequer over, 324. 

REVIEW, COURT OF. 
jurisdiction of, 542. 
how constituted, id. 
four judges of, at first appointed, id. 
now only three, id . 

have same jurisdiction as Chancellor formerly had in bankruptcy, 543. 
course of proceeding in, id. 
decision of, final, id. 

except on appcul to Chancellor or House of Lords, id. 
may direct an issue, 544. 
costs in discretion of court, id. 

Suh-division Courts of, id. 
oaths of judges, id. 
appointment of registrars, id. 
admission of attoruies in, id. 
power to make rules and oiders, 545. 
issuing of fiat, id. 

appointment of London commissioner, 54 0* 
commissioners’ oaths, id. 
adjudging party a bankrupt, id. 
proceedings when bankruptcy disputed, 547. 
appointment of official assignees, id. 

how balloted lor, 548. 
proof of debts, id. 

trial by jury of existence of a debt, 549. 
appeal to, from Sub-division Court, id. 

thence to Chancellor, id. 
appeal to the House of Lords, 550. 
rules and orders by, 551 to 555. 

ROLLS, MASTER OF, 443. Sec “ Master of the Rolls.” 

RULES AND ORDERS. 

power of Court of Review to make, 545, 531. 

SALVAGE. 

suit* and proceedings for, 528. 

jurisdiction of Court of Admiralty in cases of, id. 

warrant to arrest ship for, 535. 

SCOTLAND, COURTS OF. 

appeal from, to House Bf Lords, 595. 

SEA BATTERY. 

JNfcjbr, In Admiralty, 512. 
wan%t to arrest master for, 5 35. 

SEAMEN’S WAGES. 

jurisdiction of Courts of Admiralty in suits for, 520. 
arrest of ship for, 520 to 526. 

forms respecting, 533. See ** Farms.” 
summary remedy before justices, 526. 

x x 2 
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SEIZURES. . 

exclusive jurisdiction of Exchequer in cases of, 401. 

SERJEANTS-AT-LAW. 

exclusive privilege of, abolished, 385. 

SESSIONS. . J t „ Q/V 

jurisdiction of King’s Bench in cases stated by, 380. 

SETTLEMENTS. 

jurisdiction of King's Bench over cases from sessions, 380. 

SEWERS, COMMISSIONERS OF. 

jurisdiction of King’s Bench over, 379. 
removal of proceedings by, id- 

SHERIFFS. 

summary jurisdiction of King’s Bench over, 337. 
relief to, by interpleader act, 341. 

SHIPS. See “ Admiralty % Court of.” 

jurisdiction of Court of Admiralty respecting, 312. 
suits for a sea battery in, id. 
tor collidon of, 513. 
for possession of, 516. 

for restitution of goods illegally taken in, 517. 
between part-owners of, id. 
for wages of seamen, 520. 
for pilotage of. 526. 
on bottomry bonds, id. 
for salvage of, 528. 
in cases of wreck, 531. 
forms respecting, 533. See “ Forms.” 

SOLICITATION. 

of chastity , how punished, 478. 

SOLICITORS. 

summary jurisdiction of Courts of Equity over, 432. 
SPEAKER. 

certificate of House of Commons in election petition, 341. 
operation of, id. 

SPECIFIC PERFORMANCE. 

jurisdiction of Courts of Equity to compel, 422. 

SPECIFIC RELIEF. 

jurisdiction of Couits of Equity to enforce, 422. 

SPIRITUAL COURT. See " Ecclesiastical Court. ’ 
jurisdiction of, 508. 

SPOLIATION. 

suits for, in Ecclesiastical Court, 457. 

STRIKING. 

in a church or church-yard, how punished, 476. 
SUBDIVISION COURTS. See " Review, Court oj\" 

jurisdiction of, 344. 
how formed, id. 
appeal from, 549. 

SUBTRACTION. 

suits fur subtraction of tithes, 456, 437, 490, 49l f nolens) 
of church-rates, 472 t*> 475, 491. 
of seamens* wages, 520, 335. 

SUMMARY JURISDICTION. 

of Court of King's Bench, 326 to 340. 

tt» prevent abuse of authority of Court, 349. 
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SUPERSTITIOUS USES. 

jurisdiction respecting, 453. 

SURETIES. 

liable in equity to contribute more extensively than at law, 303 „ and id. note (It), 
justification of, to administration bond, 502. 
form of affidavit, £CS. 

TAXES. 

jurisdiction of Exchequer to recover, 400. 

TENANT. 

appeal from justices decision, 361. 

TESTAMENTARY CAUSES. See “ Ecclesiastical Court*/’ 
suits for, 464. 

proceedings in obtaining or opposing grant of probate, 500 to 506. 
caveat to prevent grant of probate, 500 to 502. 

TIME. 

of writs of error, twenty years, 597. 
limitation of suits in Ecclesiastical Courts, 473. 

of appealing to Judicial Committee of Privy Council how regulated, 578* 
TITHES. 

jurisdiction of Court of Exchequer over, 452. 

of Ecclesiastical Courts, 456, 490. 
subtraction of, 490. 
proceedings for, 191. 

form of citation, id. 
of libel, id. 

TORTS. 

jurisdiction of Court of Admiralty in cases of, 512. 

TREATIES. 

regulations in, preserved in preference to Privy Council, 582. 

TRUSTEES. 

jurisdiction of Courts of Equity over, 423. 

TRUSTS. 

jurisdiction of Courts of Equity over, 423. 

VICE-CHANCELLOR, COURT OF. 
juiisdiction of, 416 to 450. 
when created, 446. 

enactment of 53 Geo. 3, c. 24, respecting, 446, 417. 

WAGES. See “ Seamen* s Wages.* 9 
suits for, 520. 
arrest of ships for, 533. 

WARRANT. 

to arrest ship for arrear of seamen’s wages, 533. 
for salvage, 535. 
master for a sea battery, id. 

WARRANTS OF ATTORNEY. 

summary jurisdiction of King’s Bench over, 333 to 33 7. 

of Common Pleas, in what differs, 336, 337, 387. 
of Exchequer, former difference, 336, 393. 

WILL. See ** EcclesiusticaM^irts /* “ Legacies," “ Prerogative Court " “ Testament 
tary Causes ." • 

what amounts to a valid will of personal property, 464, 465. 
when Court of Equity no jurisdiction over, 435. 

testamentary causes in Ecclesiastical Courts, 404 to 4 60. 
obtaining probate of, 500. 
form of probate, 501. 

caveat to prevent grant of probate of, 502. 

form of caveat, id. 
contesting validity of, 503. 
testamentary causes in general, 464 to 467. 

legacies, recovery of, in Ecclesiastical Courts, when advisable, 466, 498. 
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WITNESSES. 

jurisdiction of CAirt* of Law respecting, 34 6, 421. 
enactment* of 1 W. 4, c. W2, 346, 347. 
commission to examine, 316, 421. 
examination of, by interrogatories, 346, 347, 421. 
mode of convening before Privy Council, 379. 

punishment for perjury or contempt before, 579, 582. 
mode of examining before, 579. 
re-examination of, 579. 

WRECK. 

jurisdiction of Court of Admiralty in cases of, 531. 


THE END. 
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